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Cottam Solar Project Limited 
Unit 25.7, Coda Studios 

189 Munster Road 
         London  

SW6 6AW 
 
Secretary of State for Energy Security and Net Zero 
Department for Energy Security and Net Zero 
3-8 Whitehall Place 
London 
 
6 August 2024 
 
Dear Secretary of State, 
 
Cottam Solar Project – Submissions to the Secretary of State 
Application Ref: EN010133 

This letter sets out the documents which are submitted by Cottam Solar Project Limited 
(‘the Applicant’) in response to the Request for Information (‘RfI’) dated 19 July 2024 made 
by the Secretary of State for Energy Security and Net Zero (‘the SoS’).  

Submitted documents 

Revised Documents 

Ref or plan/ 
drawing number  

Document Title  

Plans and Drawings  

DEC/C2.4_D Works Plan (Revision D) 

Environmental Statement Appendices   

DEC/C6.3.14.2_G Outline Construction Traffic Management Plan (Revision G) * 

Environment Statement Figures 

DEC/C6.4.8.16.5_B Figure 8.16.5 Landscape and Ecology Mitigation and Enhancement Plan 
- Cottam 1 South Sheet 2 (Revision B) 

Other Documents  

DEC/C7.2_B Outline Decommissioning Statement (Revision B) * 

DEC/C7.3_F Outline Landscape and Ecological Management Plan (Revision F) * 

DEC/C7.16_E Outline Operational Environmental Management Plan (Revision E) * 

* Tracked changes version submitted alongside clean version 
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Response to Request for Information 

The matters raised in the RfI dated 19 July 2024 are responded to in sequence below. 

Electro-Magnetic Fields (“EMF”) Impact Risk Assessment 

In respect of the SoS’s request as set out in paragraph 3 of the RfI, the Applicant 
understands that Natural England has indicated that it is satisfied with the proposed 
approach in the EMF Impact Risk Assessment [REP3-034]. 

The proposed minimum depth for the cable of 5m below the bottom of the riverbed was 
agreed with the Canal and River Trust, in line with the depth agreed for the Gate Burton 
Energy Park, in order to prevent risk of any scour exposing cable [REP3-058]. This depth 
was then used for the EMF Impact Risk Assessment. 

EMF Monitoring in Outline Operational Environment Management Plan (‘‘oOEMP'’) 

In response to the SoS’s requests as set out in paragraphs 5 and 6 of the RfI, the Applicant 
has updated the oOEMP [DEC/C7.16_E] to reflect the requested changes to EMF 
monitoring of fish in the River Trent. In direct response to paragraph 5, this includes 
updating Table 3.3 to include Natural England as a recipient of regular EMF monitoring 
survey result. The Applicant understands that Natural England has indicated that it is 
content with this arrangement. 

In view of Natural England’s request in its response to the RfI, the Applicant has included 
a provision for Natural England to be consulted on the monitoring programme. 

In direct response to paragraph 6, the Applicant has removed the statement “It is not 
intended for this programme to confer any requirement for remediation or mitigation in the 
event of adverse effects are detected as a result of the monitoring” from Table 3.3 of the 
oOEMP.  

Biodiversity Net Gain (“BNG”) 

In response to the SoS’s requests as set out in paragraphs 7-10 of the RfI, the Applicant 
respectfully disagrees that it has presented two different or incompatible BNG 
commitments. Requirement 9(3) of the draft DCO [REP5-005] requires the biodiversity net 
gain strategy to be substantially in accordance with the outline landscape and ecological 
management plan [DEC/C7.3_F]. The landscaping and ecological measures set out in the 
outline landscape and ecological management plan were used to calculate the BNG 
percentages referred to in the BNG Report [APP-089] and are a target figure based on the 
illustrative layout on which the Environmental Statement was assessed.  

However, the Applicant notes that BNG is an evolving area and it is not yet known how 
the BNG metric will be applied to projects under the Planning Act 2008 when it comes into 
force. The Applicant therefore considers that there is a significant risk that the BNG metric 
that applies at the point of construction may result in different BNG percentages being 
attributed to the landscaping and ecological measures set out in the outline landscape 
and ecological management plan. The Applicant set out its concerns at ISH5 at Agenda 
Item 4 and Action Point 1 (see pages 4-5 of [REP3-038]). 
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Following ISH5, and as a result of ongoing discussions with stakeholders, the Applicant 
agreed to commit to specific minimum percentages in excess of 10% for hedgerow and 
habitat units and 10% for river units (see the responses to ExA Second Written Questions 
2.1.9 and 2.1.10 in [REP4-057]). At Deadline 5, the Applicant confirmed the specific 
minimum percentages that will be required for habitat and hedgerow units with the 
figures chosen allowing for sufficient flexibility for any future changes to the biodiversity 
metric and the detailed design of the Scheme. This was confirmed in the Applicant’s 
response to Deadline 3A and 4 Submissions (see pages 13 and 83 of [REP5-031]) and set 
out in Requirement 9(2) of the draft DCO [REP5-005]. 

The Applicant has therefore committed to delivering all of the measures set out in the 
outline landscape and ecological management plan and delivering the minimum 
percentages set out in Requirement 9(2). 

The Applicant notes that this approach is consistent with the approach taken for the 
Mallard Pass Solar Farm where the percentages contained in Requirement 7(2) of 
Schedule 2 of The Mallard Pass Solar Farm Order 2024 are less than those referred to in 
the Environmental Statement for that project due to the same concerns raised by the 
Applicant (see paragraphs 3.4.79, 3.4.80 and 3.4.83 of the Examining Authority’s 
Recommendation Report for that DCO). 

Habitat Management and Aftercare 

In response to the SoS’s request as set out in paragraph 11 of the RfI, the Applicant has 
updated the Outline Landscape and Ecological Management Plan (‘‘oLEMP’’) [DEC/C7.3_F] 
within the relevant habitat sections to provide additional information on the management 
actions required for the aftercare period and in the event of specific habitats failing to 
establish or reaching their intended condition (new paragraphs 4.2.13, 4.2.14, 4.3.12, 
4.3.18 to 4.3.20, 4.3.28, 4.3.31, 4.3.32, 4.4.11, 4.4.14 to 4.4.16, 4.5.11, 4.5.14, 4.5.15, 4.6.14, 
4.6.23, 4.6.30, 4.7.14, 4.7.21, 4.7.28, 4.8.2; revised paragraph 4.9.16; additional lines on 
Condition Monitoring in Appendix B). 

Outline Decommissioning Statement (“oDS”) 

In response to the SoS’s request as set out in paragraph 12 of the RfI, the Applicant has 
updated the oDS [DEC/C7.2_B]. This consists of the following changes within Table 3.1: 
the provision of additional information on the avoidance and mitigation measures to be 
taken to preserve archaeological and heritage assets; and additional detail as to the 
avoidance and mitigation measures to be taken to conserve trees, woodland, and 
hedgerows. 

Protective Provisions 

In response to the SoS’s request as set out in paragraphs 13-15 of the RfI, the Applicant 
provides the below updates on progress of agreement of Protective Provisions with the 
relevant Affected Persons and Interested Parties: 

EDF Energy: The position remains as set out in the Applicant’s Closing Statement [REP6-
003]. The Applicant has been meeting with EDF on a monthly basis and also continuing 
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negotiations in writing during the period April to August 2024 but unfortunately 
agreement on the consideration for the voluntary property agreement remains 
outstanding. The Applicant cannot therefore agree to a restriction on the use of 
compulsory acquisition powers and maintains its position that the use of compulsory 
acquisition powers will not result in any serious detriment to EDF’s undertaking due to the 
procedures set out in the protective provisions set out in Part 18 of Schedule 16. 

National Grid Electricity Transmission: The protective provisions set out in Part 3 of the 
version of Schedule 16 submitted with this letter in Appendix A are in an agreed form. An 
associated side agreement is also in an agreed form and engrossments have been issued 
for signature. 

Northern Powergrid: The protective provisions set out in Part 5 of the version of 
Schedule 16 submitted with this letter in Appendix A are in an agreed form. An associated 
side agreement is also in an agreed form and engrossments are being circulated for 
signature. 

National Grid Electricity Distribution (East Midlands): The protective provisions 
contained in Part 4 of Schedule 16 are agreed and an associated side agreement was 
entered into on 24 April 2024. 

Network Rail: As set out the Applicant’s Closing Statement [REP6-003], the protective 
provisions contained in Part 10 of Schedule 16 are in an agreed form and contain the 
requested provisions set out in Network Rail’s Deadline 5 submission [REP5-063]. The 
Applicant and Network Rail are continuing to negotiate a voluntary property agreement 
and this is almost in an agreed form. 

Uniper: The Applicant has contacted Uniper and Uniper has requested that the protective 
provisions contained in Part 14 of Schedule 16 to the draft DCO are amended to reflect 
the protective provisions contained in Part 17 of Schedule 14 of the Gate Burton Energy 
Park Order 2024. The Applicant has therefore amended Part 14 in the version of Schedule 
16 submitted with this letter as Appendix A to be consistent with the protective provisions 
for Gate Burton. 

LNT Aviation: The protective provisions set out in Part 19 of Schedule 16 are agreed as 
noted in the Joint Statement between the Applicant and LNT appended to this letter as 
Appendix B. 

Thorpe in Fallows Scheduled Monument 

In response to the SoS’s request as set out in paragraph 16 of the RfI, the Applicant has 
revised the design of the Scheme to remove solar arrays on land between the Thorpe in 
Fallows Scheduled Monument (1016978) and the former historic east-west boundary 
recorded on the 1886 25-inch Ordnance Survey map. 

The updated Scheme design has been presented by way of a revision to Sheets 12 and 13 
of the Works Plan [DEC/C2.4_D] submitted alongside this letter, with the solar array area 
(Works No. 1A (i-iii)) removed from between the Scheduled Monument and historic field 
boundary as requested. This land has been retained within the Order limits as it may be 
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required for underground cabling and landscape and ecological measures. The updated 
Works Plan was issued to Historic England prior to submission to the SoS. The Applicant 
understands that Historic England has indicated that it is content with the revision 
proposed. 

Additionally, a revised version of Cottam 1 South Sheet 2 of the Landscape and Ecology 
Mitigation and Enhancement Plan (“LEMEP”) [DEC/C6.4.8.16.5_B] has been submitted, 
showing the removal of the solar array area as requested, and the proposed planting of 
the historic boundary as a hedge formed of native tree species.  

Requirement 12 (Archaeology) / Without Prejudice Written Scheme of Investigation 

The Applicant has reviewed the draft requirement set out in paragraph 17 of the RfI and 
proposes the following alternative drafting for Requirement 12 (archaeology) for 
consideration by the SoS: 

12.—(1) No part of the authorised development may commence until an overarching archaeological 
investigation and mitigation strategy has been submitted to and approved by the relevant planning 
authority for that part. 

(2) The overarching archaeological investigation and mitigation strategy must be substantially in 
accordance with the without prejudice written scheme of investigation. 

(3) No part of the authorised development may commence until a written scheme of investigation 
has been submitted to and approved by the relevant planning authority for that part. 

(4) The written scheme of investigation must be substantially in accordance with the approved 
overarching archaeological investigation and mitigation strategy and identify— 

(a) the location of any intrusive archaeological surveys or investigations; and 
(b) which of the measures set out in the overarching archaeological investigation and mitigation 

strategy are to be undertaken to protect, record or preserve significant archaeological remains 
in that location.   

(5) For the purposes of sub-paragraphs (1) and (3), “commence” includes any intrusive permitted 
preliminary works.  

(6) Any intrusive permitted preliminary works must be carried out in accordance with the approved 
overarching archaeological investigation and mitigation strategy and the approved written scheme of 
investigation. 

(7) The authorised development must be implemented in accordance with the approved overarching 
archaeological investigation and mitigation strategy and the approved written scheme of investigation. 

The revised drafting utilises existing definitions used in Article 2 of the draft DCO [REP5-
005] where applicable and the format of other requirements in Schedule 2.  

The revised drafting also seeks to clarify the role of the overarching archaeological 
mitigation strategy (which we understand to be a more high-level document setting out 
the approach to both pre-commencement trial trenching investigations and mitigation, 
and based on the Without Prejudice Archaeological Mitigation WSI (WPWSI) [REP5-035]) 
and the more detailed written scheme of investigation (WSI) which will apply to the pre-
commencement trial trenching works and the construction of the authorised 
development following commencement.  

This revised drafting also seeks to better reflect the intention that further archaeological 
investigation should be carried out, in the manner prescribed by the approved WSI, in 
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order to inform the construction of the authorised development and identify any specific 
archaeological measures required for a particular location.  

It utilises the defined term “permitted preliminary works” for greater clarity about what 
works are to be carried out in accordance with the approved WSI, being the intrusive 
archaeological surveys and investigations and any other intrusive pre-commencement 
works.  

The main construction works, following any material operation to commence the 
authorised development, will then be carried out in accordance with a WSI.  

The requirement to notify the relevant planning authority of the identity and qualifications 
of the person carrying out any archaeological works is omitted as this requirement forms 
part of the WPWSI at paragraphs 7.1.1 and 7.1.2 [REP5-035], and will therefore be required 
under the approved overarching archaeological investigation and mitigation strategy and 
WSI. This approach is consistent with the latest Guidance on DCO Drafting and allows for 
greater flexibility for the relevant planning authority to approve the detailed practical 
mechanisms for how the requirements are complied with, without needing to amend the 
DCO itself. 

The Applicant has shared the revised drafting with Lincolnshire County Council and 
Nottinghamshire County Council. We have also had sight of Lincolnshire County Council’s 
proposed draft Requirement and are aware that the Council has concerns about the 
inclusion of the words “without prejudice” in the Requirement. The Applicant does not 
agree with LCC’s position that the WPWSI [REP5-035] is not fit for purpose, and submits 
that if the Requirement were not to refer to a WSI submitted into Examination as forming 
the basis of the overarching archaeological investigation and mitigation strategy, this 
would create significant uncertainty about what this document should contain and how 
the Requirement can be discharged. This is especially important as the Council has been 
unable to specify what changes to the WSI it would like to see, apart from additional pre-
commencement trenching,1 which is included in the WPWSI. 

The Applicant confirms that it is content for this to be instead referred to as the 
“preliminary written scheme of investigation”, so as to distinguish it from the written 
schemes of investigation for each part of the Authorised Development, and will be happy 
to submit the WPWSI with a cover reflecting this name change if this would be of 
assistance. The Applicant also notes that the definition of “written scheme of 
investigation” in article 2 will need to be amended to reflect the name used in the final 
form of Requirement, and the table in Part 1 of Schedule 14 will also need to be updated 
to refer to the correct document. 

We also note that paragraph 1(a) of Schedule 2 to the draft DCO will need to be updated 
to include a reference to Requirement 12 if the Secretary of State is minded to grant the 
DCO. 

 
 
1 Please see LCC’s responses to questions 2.9.1 to 2.9.4 in [REP4-070], and LCC’s response to the 
ExA’s request for further information, including comments on the revised WSI, in [REP5-052]. 
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LNT Aviation Limited 

In response to the SoS’s request as set out in paragraphs 18 of the RfI, the Applicant has 
consulted with LNT Aviation Limited on the oCTMP [REP5-016]. Following this, the 
Applicant has added text to paragraph 3.15 of a revised version of the oCTMP 
[DEC/C6.3.14.2_G] clarifying that parking is not permitted on the access road to Blyton 
Park Driving Centre. 

The Applicant notes that paragraph 7.2(xxii) of the oCTMP requires that a condition survey 
of any private road be undertaken. 

A Joint Statement between the Applicant and LNT, including a plan of the areas in which 
no solar panels will be installed, is appended to this letter as Appendix B. 

This Joint Statement confirms that LNT Aviation is content with the revised oCTMP. 

Discharge of Requirements 

In response to the SoS’s request as set out in paragraphs 19 and 20 of the Request for 
Information letter, the Applicant retains its position that a suggested ten week approval 
timescale for the discharge of requirements as set out in the DCO is appropriate and 
proportional. The Applicant does not consider that 16 weeks is proportionate even in the 
context of the multiple NSIPs in West Lindsey that the district council would be 
responsible for discharging as the relevant planning authority. The Applicant notes that 
the approved timescale for Gate Burton Energy Park (also in West Lindsey) was ten weeks 
(Schedule 15, paragraph 2(2) of The Gate Burton Energy Park Order 2024, 2024 No.807). 

The Applicant considers that the above, and supporting submissions, satisfactorily 
provide the additional information as requested by the SoS in their letter of 19 July 2024. 

Please do not hesitate to contact us using the details provided below if you have any 
questions. 

Yours sincerely, 

Eve Browning 

Cottam Solar Project Ltd. 

 

info@cottamsolar.co.uk 
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Appendix A: Proposed Revised Text of Schedule 16 – Protective 
Provisions of the Development Consent Order, with Tracked 
Changes 

  



(i) any drain or works vested in the utility undertaker under the Water Industry Act
1991(a); and

(ii) any sewer which is so vested or is the subject of a notice of intention to adopt given
under section 102(4) of that Act or an agreement to adopt made under section 104 of that
Act,

and includes a sludge main, disposal main (within the meaning of section 219 of that Act) or sewer
outfall and any manholes, ventilating shafts, pumps or other accessories forming part of any such
sewer, drain or works, and includes any structure in which apparatus is or is to be lodged or which
gives or will give access to apparatus; and

(e) any other mains, pipelines or cables that are not the subject of the protective provisions in
Parts 2 to 19 of this Schedule;

“functions” includes powers and duties;

“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference to
apparatus or alternative apparatus under, over or upon land; and

“utility undertaker” means—

(f) any licence holder within the meaning of Part 1 of the 1989 Act;

(g) a gas transporter within the meaning of Part 1 of the Gas Act 1986(b);

SCHEDULE 16 Article 43

PROTECTIVE PROVISIONS

PART 1

FOR THE PROTECTION OF ELECTRICITY, GAS, WATER AND SEWERAGE
UNDERTAKERS

1.  For the protection of the utility undertakers referred to in this Part of this Schedule (save for any
utility undertakers which are specifically protected by any other Part of this Schedule, which will take
precedence), the following provisions have effect, unless otherwise agreed in writing between the
undertaker and the utility undertakers concerned.

2.  In this Part of this Schedule—

“alternative apparatus” means alternative apparatus adequate to enable the utility undertaker in
question to fulfil its statutory functions in a manner not less efficient than previously;

“apparatus” means—

(a) in the case of an electricity undertaker, electric lines or electrical plant (as defined in the 1989
Act), belonging to or maintained by that utility undertaker;

(b) in the case of a gas undertaker, any mains, pipes or other apparatus belonging to or maintained
by a gas transporter for the purposes of gas supply;

(c) in the case of a water undertaker—

(i) mains, pipes or other apparatus belonging to or maintained by that utility undertaker for
the purposes of water supply; and

(ii) any water mains or service pipes (or part of a water main or service pipe) that is the
subject of an agreement to adopt made under section 51A of the Water Industry Act
1991;

(d) in the case of a sewerage undertaker—

(a) 1991 c. 56.
(b) 1986 c. 44. A new section 7 was substituted by section 5 of the Gas Act 1995 (c. 45), and was further amended by section

76 of the Utilities Act 2000 (c. 27).
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(h) water undertaker within the meaning of the Water Industry Act 1991;

(i) a sewerage undertaker within the meaning of Part 1 of the Water Industry Act 1991; and

(j) an owner or operator of apparatus within paragraph (e) of the definition of that term,

for the area of the authorised development, and in relation to any apparatus, means the utility
undertaker to whom it belongs or by whom it is maintained.

3.  This Part of this Schedule does not apply to apparatus in respect of which the relations between
the undertaker and the utility undertaker are regulated by the provisions of Part 3 of the 1991 Act.

4.  Regardless of the temporary prohibition or restriction of use of streets under the powers conferred
by article 11 (temporary prohibition or restriction of use of streets and public rights of way), a utility
undertaker is at liberty at all times to take all necessary access across any such street and to execute and
do all such works and things in, upon or under any such street as may be reasonably necessary or
desirable to enable it to maintain any apparatus which at the time of the prohibition or restriction was in
that street.

5.  Regardless of any provision in this Order or anything shown on the land plan, the undertaker must
not acquire any apparatus otherwise than by agreement.

6. —(1)  If, in the exercise of the powers conferred by this Order, the undertaker acquires any interest
in any land in which any apparatus is placed or over which access to any apparatus is enjoyed or
requires that the utility undertaker’s apparatus is relocated or diverted, that apparatus must not be
removed under this Part of this Schedule, and any right of a utility undertaker to maintain that apparatus
in that land and to gain access to it must not be extinguished, until alternative apparatus has been
constructed and is in operation, and access to it has been provided, to the reasonable satisfaction of the
utility undertaker in question in accordance with sub-paragraphs (2) to (7).

(2) If, for the purpose of executing any works in, on or under any land purchased, held, appropriated
or used under this Order, the undertaker requires the removal of any apparatus placed in that land, the
undertaker must give to the utility undertaker in question written notice of that requirement, together
with a plan and section of the work proposed, and of the proposed position of the alternative apparatus
to be provided or constructed and in that case (or if in consequence of the exercise of any of the powers
conferred by this Order a utility undertaker reasonably needs to remove any of its apparatus) the
undertaker must, subject to sub-paragraph (3), afford to the utility undertaker the necessary facilities
and rights for the construction of alternative apparatus in other land of the undertaker and subsequently
for the maintenance of that apparatus.

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other
land of the undertaker, or the undertaker is unable to afford such facilities and rights as are mentioned
in sub-paragraph (2), in the land in which the alternative apparatus or part of such apparatus is to be
constructed, the utility undertaker in question must, on receipt of a written notice to that effect from the
undertaker, as soon as reasonably possible use reasonable endeavours to obtain the necessary facilities
and rights in the land in which the alternative apparatus is to be constructed.

(4) Any alternative apparatus to be constructed in land of the undertaker under this Part of this
Schedule must be constructed in such manner and in such line or situation as may be agreed between
the utility undertaker in question and the undertaker or in default of agreement settled by arbitration in
accordance with article 42 (arbitration).

(5) The utility undertaker in question must, after the alternative apparatus to be provided or
constructed has been agreed or settled by arbitration in accordance with article 42 (arbitration), and
after the grant to the utility undertaker of any such facilities and rights as are referred to in
sub-paragraph (2) or (3), proceed without unnecessary delay to construct and bring into operation the
alternative apparatus and subsequently to remove any apparatus required by the undertaker to be
removed under the provisions of this Part of this Schedule.

(6) Regardless of anything in sub-paragraph (5), if the undertaker gives notice in writing to the utility
undertaker in question that it desires itself to execute any work, or part of any work, in connection with
the construction or removal of apparatus in any land controlled by the undertaker, that work, instead of
being executed by the utility undertaker, must be executed by the undertaker without unnecessary delay
under the superintendence, if given, and to the reasonable satisfaction of the utility undertaker.
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(7) Nothing in sub-paragraph (6) authorises the undertaker to execute the placing, installation,
bedding, packing, removal, connection or disconnection of any apparatus, or execute any filling around
the apparatus (where the apparatus is laid in a trench) within 300 millimetres of the apparatus.

7. —(1)  Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords
to a utility undertaker facilities and rights for the construction and maintenance in land of the
undertaker of alternative apparatus in substitution for apparatus to be removed, those facilities and
rights must be granted upon such terms and conditions as may be agreed between the undertaker and
the utility undertaker in question or in default of agreement settled by arbitration in accordance with
article 42 (arbitration).

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus,
and the terms and conditions subject to which those facilities and rights are to be granted, are in the
opinion of the arbitrator less favourable on the whole to the utility undertaker in question than the
facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms and
conditions to which those facilities and rights are subject, the arbitrator must make such provision for
the payment of compensation by the undertaker to that utility undertaker as appears to the arbitrator to
be reasonable having regard to all the circumstances of the particular case.

8. —(1)  Not less than 28 days before starting the execution of any works in, on or under any land
purchased, held, appropriated or used under this Order that are near to, or will or may affect, any
apparatus the removal of which has not been required by the undertaker under paragraph 6(2), the
undertaker must submit to the utility undertaker in question a plan, section and description of the works
to be executed.

(2) Those works must be executed only in accordance with the plan, section and description
submitted under sub-paragraph (1) and in accordance with such reasonable requirements as may be
made in accordance with sub-paragraph (3) by the utility undertaker for the alteration or otherwise for
the protection of the apparatus, or for securing access to it, and the utility undertaker is entitled to watch
and inspect the execution of those works.

(3) Any requirements made by a utility undertaker under sub-paragraph (2) must be made within a
period of 21 days beginning with the date on which a plan, section and description under sub-paragraph
(1) are submitted to it.

(4) If a utility undertaker in accordance with sub-paragraph (3) and in consequence of the works
proposed by the undertaker, reasonably requires the removal of any apparatus and gives written notice
to the undertaker of that requirement, paragraphs 1 to 7 apply as if the removal of the apparatus had
been required by the undertaker under paragraph 6(2).

(5) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but in no case less than 28 days before commencing the execution of any works, a new plan,
section and description instead of the plan, section and description previously submitted, and having
done so the provisions of this paragraph apply to and in respect of the new plan, section and
description.

(6) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in
that case it must give to the utility undertaker in question notice as soon as is reasonably practicable and
a plan, section and description of those works as soon as reasonably practicable subsequently and must
comply with sub-paragraph (2) in so far as is reasonably practicable in the circumstances.

9. —(1)  Subject to the following provisions of this paragraph, the undertaker must repay to a utility
undertaker the reasonable expenses incurred by that utility undertaker in, or in connection with, the
inspection, removal, alteration or protection of any apparatus or the construction of any new apparatus
which may be required in consequence of the execution of any such works as are referred to in
paragraph 6(2).

(2) There is to be deducted from any sum payable under sub-paragraph (1) the value of any apparatus
removed under the provisions of this Part of this Schedule, that value being calculated after removal.

(3) If in accordance with the provisions of this Part of this Schedule—

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution
for existing apparatus of worse type, of smaller capacity or of smaller dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was,
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and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not
determined by arbitration in accordance with article 42 (arbitration) to be necessary, then, if such
placing involves cost in the construction of works under this Part of this Schedule exceeding that which
would have been involved if the apparatus placed had been of the existing type, capacity or dimensions,
or at the existing depth, as the case may be, the amount which apart from this sub-paragraph would be
payable to the utility undertaker in question by virtue of sub-paragraph (1) is to be reduced by the
amount of that excess.

(4) For the purposes of sub-paragraph (3)—

(a) an extension of apparatus to a length greater than the length of existing apparatus is not to be
treated as a placing of apparatus of greater dimensions than those of the existing apparatus
where such extension is required in consequence of the execution of any such works as are
referred to in paragraph 6(2); and

(b) where the provision of a joint in a cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole is to be treated as if it also had
been agreed or had been so determined.

(5) An amount which apart from this sub-paragraph would be payable to a utility undertaker in
respect of works by virtue of sub-paragraph (1), if the works include the placing of apparatus provided
in substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on the utility
undertaker any financial benefit by deferment of the time for renewal of the apparatus in the ordinary
course, is to be reduced by the amount which represents that benefit.

10.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction of
any of the works referred to in paragraph 6(2), any damage is caused to any apparatus (other than
apparatus the repair of which is not reasonably necessary in view of its intended removal for the
purposes of those works) or property of a utility undertaker, or there is any interruption in any service
provided, or in the supply of any goods, by any utility undertaker, the undertaker must—

(a) bear and pay the cost reasonably incurred by that utility undertaker in making good such
damage or restoring the supply; and

(b) make reasonable compensation to that utility undertaker for any other expenses, loss,
damages, penalty or costs incurred by the utility undertaker,

by reason or in consequence of any such damage or interruption.

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage
or interruption to the extent that it is attributable to the act, neglect or default of a utility undertaker, its
officers, servants, contractors or agents.

(3) A utility undertaker must give the undertaker reasonable notice of any such claim or demand and
no settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary to
resist the claim or demand.

11. Nothing in this Part of this Schedule affects the provisions of any enactment or agreement
regulating the relations between the undertaker and a utility undertaking in respect of any apparatus laid
or erected in land belonging to the undertaker on the date on which this Order is made.

PART 2

FOR THE PROTECTION OF OPERATORS OF ELECTRONIC
COMMUNICATIONS CODE NETWORKS

12. For the protection of any operator, the following provisions have effect, unless otherwise agreed
in writing between the undertaker and the operator.

13. In this Part of this Schedule—

“the 2003 Act” means the Communications Act 2003(a);

(a) 2003 c. 21.
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“electronic communications apparatus” has the same meaning as in the electronic communications
code;

“electronic communications code” has the same meaning as in section 106 (application of the
electronic communications code) of the 2003 Act;

“electronic communications code network” means—

(a) so much of an electronic communications network or conduit system provided by an
electronic communications code operator as is not excluded from the application of the
electronic communications code by a direction under section 106 of the 2003 Act; and

(b) an electronic communications network which the Secretary of State is providing or proposing
to provide;

“electronic communications code operator” means a person in whose case the electronic
communications code is applied by a direction under section 106 of the 2003 Act; and

“operator” means the operator of an electronic communications code network.

14. The exercise of the powers of article 31 (statutory undertakers) is subject to Part 10 (undertakers’
works affecting electronic communications apparatus) of the electronic communications code.

15.—(1)  Subject to sub-paragraphs (2) to (4), if as the result of the authorised development or its
construction, or of any subsidence resulting from any of those works—

(a) any damage is caused to any electronic communications apparatus belonging to an operator
(other than apparatus the repair of which is not reasonably necessary in view of its intended
removal for the purposes of those works), or other property of an operator; or

(b) there is any interruption in the supply of the service provided by an operator,

the undertaker must bear and pay the cost reasonably incurred by the operator in making good such
damage or restoring the supply and make reasonable compensation to that operator for any other
expenses, loss, damages, penalty or costs incurred by it, by reason, or in consequence of, any such
damage or interruption.

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage
or interruption to the extent that it is attributable to the act, neglect or default of an operator, its officers,
servants, contractors or agents.

(3) The operator must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise of the claim or demand is to be made without the consent of the undertaker
which, if it withholds such consent, has the sole conduct of any settlement or compromise or of any
proceedings necessary to resist the claim or demand.

(4) Any difference arising between the undertaker and the operator under this Part of this Schedule
must be referred to and settled by arbitration under article 4242 (arbitration).

16. This Part of this Schedule does not apply to—

(a) any apparatus in respect of which the relations between the undertaker and an operator are
regulated by the provisions of Part 3 (street works in England and Wales) of the 1991 Act; or

(b) any damage, or any interruption, caused by electro-magnetic interference arising from the
construction or use of the authorised development.

17. Nothing in this Part of this Schedule affects the provisions of any enactment or agreement
regulating the relations between the undertaker and an operator in respect of any apparatus laid or
erected in land belonging to the undertaker on the date on which this Order is made.
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PART 3

FOR THE PROTECTION OF NATIONAL GRID ELECTRICITY TRANSMISSION
PLC AS ELECTRICITY UNDERTAKER

Application

18.—(1)  For the protection of National Grid as referred to in this Part of this Schedule the following
provisions have effect, unless otherwise agreed in writing, between the undertaker and National Grid.

(2) Subject to sub-paragraph (3) or to the extent otherwise agreed in writing between the undertaker
and National Grid, where the benefit of this Order is transferred or granted to another person under
article 35 (consent to transfer the benefit of the Order)—

(a) any agreement of the type mentioned in sub-paragraph (1) has effect as if it had been made
between National Grid and the transferee or grantee (as the case may be); and

(b) written notice of the transfer or grant must be given to National Grid on or before the date of
that transfer or grant.

(3) Sub-paragraph (2) does not apply where the benefit of the Order is transferred or granted to
National Grid (but without prejudice to paragraph 28(3)(b)).

Interpretation

19. In this Part of this Schedule—

“acceptable credit provider” means a bank or financial institution with a credit rating that is not
lower than: (i) “A-” if the rating is assigned by Standard & Poor’s Ratings Group or Fitch Ratings;
and “A3” if the rating is assigned by Moody’s Investors Services Inc.;

“acceptable insurance” means general third party liability insurance effected and maintained by the
undertaker with a combined property damage and bodily injury limit of indemnity of not less than
£50,000,000.00 (fifty million pounds)  per occurrence or series of occurrences arising out of one
event. Such insurance shall be maintained (a) during  the construction period of the authorised
works; and (b) after the construction period of the authorised works in respect of any maintenance
works to the authorised development by or on behalf of the undertaker which constitute specified
works and arranged with an insurer whose security/credit rating meets the same requirements as an
“acceptable credit provider”, such insurance shall include (without limitation)—

(a) a waiver of subrogation and an indemnity to principal clause in favour of National Grid;

(b) pollution liability for third party property damage and third party bodily damage arising from
any pollution/contamination event with a (sub)limit of indemnity of not less than
£10,000,000.00 (ten million pounds) per occurrence or series of occurrences arising out of
one event or £20,000,000.00 (twenty million pounds) in aggregate;

“acceptable security” means either—

(a) a parent company guarantee from a parent company in favour of National Grid to cover the
undertaker’s liability to National Grid to a total liability cap of £50,000,000.00 (fifty million
pounds) (in a form reasonably satisfactory to National Grid and where required by National
Grid, accompanied with a legal opinion confirming the due capacity and authorisation of the
parent company to enter into and be bound by the terms of such guarantee); or

(b) a bank bond or letter of credit from an acceptable credit provider in favour of National Grid to 
cover the undertaker’s liability to National Grid for an amount of not less than £10,000,000.00 
(ten million pounds) per asset per event up to a total liability cap of £50,000,000.00 (fifty
million pounds) (in a form reasonably satisfactory to National Grid);

“alternative apparatus” means appropriate alternative apparatus to the satisfaction of National Grid
to enable National Grid to fulfil its statutory functions in a manner no less efficient than previously;

“apparatus” means any electric lines or electrical plant as defined in the 1989 Act, belonging to or
maintained by National Grid together with any replacement apparatus and such other apparatus
constructed pursuant to the Order that becomes operational apparatus of National Grid for the



7

purposes of transmission, distribution or supply and includes any structure in which apparatus is or
will be lodged or which gives or will give access to apparatus;

“authorised works” has the same meaning as given to the term “authorised development” in article
2 of this Order and for the purposes of this Part of this Schedule includes the use and maintenance
of the authorised works and construction of any works authorised by this Part of this Schedule;

“commence” and “commencement” in this Part of this Schedule will include any below ground
surveys, monitoring, ground work operations or the receipt and erection of construction plant and
equipment;

“deed of consent” means a deed of consent, crossing agreement, deed of variation or new deed of
grant agreed between the parties acting reasonably in order to vary or replace existing easements,
agreements, enactments and other such interests so as to secure land rights and interests as are
necessary to carry out, maintain, operate and use the apparatus in a manner consistent with the
terms of this Part of this Schedule;

“functions” includes powers and duties;

“ground mitigation scheme” means a scheme approved by National Grid (such approval not to be
unreasonably withheld or delayed) setting out the necessary measures (if any) for a ground
subsidence event;

“ground monitoring scheme” means a scheme for monitoring ground subsidence which sets out the
apparatus which is to be subject to such monitoring, the extent of land to be monitored, the manner
in which ground levels are to be monitored, the timescales of any monitoring activities and the
extent of ground subsidence which, if exceeded, must require the undertaker to submit for National
Grid’s approval a ground mitigation scheme;

“ground subsidence event” means any ground subsidence identified by the monitoring activities set
out in the ground monitoring scheme that has exceeded the level described in the ground
monitoring scheme as requiring a ground mitigation scheme;

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to
apparatus or alternative apparatus under, over, across, along or upon such land;

“incentive deduction” means any incentive deduction National Grid receives under its electricity
transmission licence which is caused by an event on its transmission system that causes electricity
not to be supplied to a demand customer and which arises as a result of the authorised works;

“maintain” and “maintenance” will include the ability and right to do any of the following in
relation to any apparatus or alternative apparatus of National Grid: construct, use, repair, alter
inspect, renew or remove the apparatus;

“National Grid” means National Grid Electricity Transmission Plc (company number 2366977)
whose registered office is at 1-3 Strand, London, WC2N 5EH or any successor as a licence holder
within the meaning of Part 1 of the 1989 Act;

“NGESO” is as defined in the STC;

“parent company” means a parent company of the undertaker acceptable to and which shall have
been approved by National Grid acting reasonably;

“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports,
programmes, calculations, risk assessments and other documents that are reasonably necessary to
properly and sufficiently describe and assess the works to be executed;

“specified works” means any of the authorised works or activities undertaken in association with
the authorised development which—

(c) (a) will or may be situated over, or within 15 metres measured in any direction of any
apparatus the removal of which has not been required by the undertaker under paragraph 24 or
otherwise; or

(d) (b) may in any way adversely affect any apparatus the removal of which has not been required
by the undertaker under paragraph 24 or otherwise; or

(e) (c) includes any of the activities that are referred to in development near overhead lines
EN43-8 and HSE’s guidance note 6 “Avoidance of Danger from Overhead Lines”;

“STC” means the System Operator Transmission Owner Code prepared by the electricity
transmission owners and NGESO as modified from time to time;



8

“STC claims” means any claim made under the STC against National Grid arising out of or in
connection with the de-energisation (whereby no electricity can flow to or from the relevant system
through the generator or interconnector’s equipment) of a generator or interconnector party solely
as a result of the de-energisation of plant and apparatus forming part of National Grid’s
transmission system which arises as a result of the authorised works; and

“transmission owner” is as defined in the STC.

On Street Apparatusstreet apparatus

20. Except for paragraph 21 (apparatus of National Grid in streets subject to temporary prohibition or
restriction of use), paragraph 26 (retained apparatus: protection of National Grid as electricity
undertaker), paragraph 27 (expenses), and paragraph 28 (indemnity) of this Part of this Schedule which
will apply in respect of the exercise of all or any powers under the Order affecting the rights and
apparatus of National Grid, the provisions of this Part of this Schedule do not apply to apparatus in
respect of which the relations between the undertaker and National Grid are regulated by the provisions
of Part 3 of the 1991 Act.

Apparatus of National Grid in streets subject to temporary prohibition or restriction of use and
public rights of way

21. Notwithstanding the temporary prohibition or restriction of use or diversion of a street or public
right of way under the powers of article 11 (temporary prohibition or restriction of use of streets and
public rights of way), National Grid is at liberty at all times to take all necessary access across any such
street or public right of way and to execute and do all such works and things in, upon or under any such
street or public right of way as may be reasonably necessary or desirable to enable it to maintain any
apparatus which at the time of the prohibition or restriction of use or diversion was in that street or
public right of way.

Protective works to buildings

22. The undertaker, in the case of the powers conferred by article 18 (protective work to buildings),
must exercise those powers so as not to obstruct or render less convenient the access to any apparatus
without the written consent of National Grid.

Acquisition of land

23.—(1)  Regardless of any provision in this Order or anything shown on the land plan or contained in
the book of reference to the Order, the undertaker may not appropriate or acquire or take temporary
possession of any land or apparatus or appropriate, acquire, extinguish, interfere with or override any
easement, other interest or right or apparatus of National Grid otherwise than by agreement.

(2) As a condition of an agreement between the parties in paragraph 23(1), prior to the carrying out
of any part of the authorised works (or in such other timeframe as may be agreed between National
Grid and the undertaker) that is subject to the requirements of this Part of this Schedule that will cause
any conflict with or breach the terms of any easement or other legal or land interest of National Grid or
affect the provisions of any enactment or agreement regulating the relations between National Grid and
the undertaker in respect of any apparatus laid or erected in land belonging to or secured by the
undertaker, the undertaker must as National Grid reasonably requires enter into such deeds of consent
upon such terms and conditions as may be agreed between National Grid and the undertaker acting
reasonably and which must be no less favourable on the whole to National Grid unless otherwise agreed
by National Grid, and it will be the responsibility of the undertaker must use reasonable endeavours to
procure and/or secure the consent and entering into of such deeds and variations by all other third
parties with an interest in the land at that time who are affected by such authorised works.

(3) The undertaker and National Grid agree that where there is any inconsistency or duplication
between the provisions set out in this Part of this Schedule relating to the relocation or removal of
apparatus (including but not limited to the payment of costs and expenses relating to such relocation or
removal of apparatus) and the provisions of any existing easement, rights, agreements and licences
granted, used, enjoyed or exercised by National Grid or other enactments relied upon by National Grid
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as of right or other use in relation to the apparatus, then the provisions in this Part of this Schedule will
prevail.

(4) Any agreement or consent granted by National Grid under paragraph 26 or any other paragraph of
this Part of this Schedule, will not be taken to constitute agreement under paragraph 23(1).

Removal of apparatus

24.—(1)  If, in the exercise of the powers conferred by the Order, the undertaker acquires any interest
in or possesses temporarily any land in which any apparatus is placed, that apparatus must not be
removed under this Part of this Schedule and any right of National Grid to maintain that apparatus in
that land must not be extinguished until alternative apparatus has been constructed, and is in operation
to the reasonable satisfaction of National Grid in accordance with sub-paragraphs (2) to (5).

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held,
appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in
that land, it must give to National Grid advance written notice of that requirement, together with a plan
of the work proposed, and of the proposed position of the alternative apparatus to be provided or
constructed and in that case (or if in consequence of the exercise of any of the powers conferred by this
Order National Grid reasonably needs to remove any of its apparatus) the undertaker must, subject to
sub-paragraph (3), secure any necessary consents for the alternative apparatus and afford to National
Grid to its satisfaction (taking into account paragraph 25(1) below) the necessary facilities and rights—

(a) for the construction of alternative apparatus in other land of or land secured by the undertaker;
and

(b) subsequently for the maintenance of that apparatus.

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other
land of or land secured by the undertaker, or the undertaker is unable to afford such facilities and rights
as are mentioned in sub-paragraph (2), in the land in which the alternative apparatus or part of such
apparatus is to be constructed, National Grid may in its sole discretion, on receipt of a written notice to
that effect from the undertaker, take such steps as are reasonable in the circumstances to assist the
undertaker to obtain the necessary facilities and rights in the land in which the alternative apparatus is
to be constructed save that this obligation will not extend to the requirement for National Grid to use its
compulsory purchase powers to this end unless it elects to do so.

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under this
Part of this Schedule must be constructed in such manner and in such line or situation as may be agreed
between National Grid and the undertaker.

(5) National Grid must, after the alternative apparatus to be provided or constructed has been agreed,
and subject to a written diversion agreement having been entered into between the parties and the grant
to National Grid of any such facilities and rights as are referred to in sub-paragraphs (2) or (3), proceed
without unnecessary delay to construct and bring into operation the alternative apparatus and
subsequently to remove any apparatus required by the undertaker to be removed under the provisions of
this Part of this Schedule.

Facilities and rights for alternative apparatus

25.—(1)  Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords
to or secures for National Grid facilities and rights in land for the construction, use, maintenance and
protection of alternative apparatus in substitution for apparatus to be removed, those facilities and
rights must be granted upon such terms and conditions as may be agreed between the undertaker and
National Grid and must be no less favourable on the whole to National Grid than the facilities and
rights enjoyed by it in respect of the apparatus to be removed unless otherwise agreed by National Grid.

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus,
and the terms and conditions subject to which those facilities and rights are to be granted, are less
favourable on the whole to National Grid than the facilities and rights enjoyed by it in respect of the
apparatus to be removed (in National Grid’s opinion, acting reasonably), the terms and conditions to
which those facilities and rights are subject may be referred to arbitration in accordance with paragraph
32 of this Part of this Schedule and the arbitrator must make such provision for the payment of
compensation by the undertaker to National Grid as appears to the arbitrator to be reasonable having
regard to all the circumstances of the particular case
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Retained apparatus: protection of National Grid as electricity undertaker

26.—(1)  Not less than 56 days before the commencement of any specified works, the undertaker must
submit to National Grid a plan of the works to be executed and seek from National Grid details of the
underground extent of their electricity assets.

(2) The plan to be submitted to National Grid under sub-paragraph (1) must include a method
statement and describe—

(a) the exact position of the works;

(b) the level at which these are proposed to be constructed or renewed;

(c) the manner of their construction or renewal including details of excavation, positioning of
plant;

(d) the position of all apparatus;

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such
apparatus;

(f) any intended maintenance regimes;

(g) an assessment of risks of rise of earth issues; and

(h) a ground monitoring scheme, where required.

(3) In relation to any works which will or may be situated on, over, under or within 10 metres of any
part of the foundations of an electricity tower or between any two or more electricity towers, the plan to
be submitted under sub-paragraph (1) must, in addition to the matters set out in sub-paragraph (2),
include a method statement describing—

(a) details of any cable trench design including route, dimensions, clearance to pylon foundations;

(b) demonstration that pylon foundations will not be affected prior to, during and post
construction;

(c) details of load bearing capacities of trenches;

(d) details of any cable installation methodology including access arrangements, jointing bays and
backfill methodology;

(e) a written management plan for high voltage hazard during construction and ongoing
maintenance of any cable route;

(f) written details of the operations and maintenance regime for any cable, including frequency
and method of access;

(g) assessment of earth rise potential if reasonably required by National Grid’s engineers; and

(h) evidence that trench bearing capacity is to be designed to support overhead line construction
traffic of up to and including 26 tonnes in weight.

(4) The undertaker must not commence any works to which sub-paragraphs (2) or (3) apply until
National Grid has given written approval of the plan so submitted.

(5) Any approval of National Grid required under sub-paragraph (4)—

(a) may be given subject to reasonable conditions for any purpose mentioned in sub-paragraphs
(6) or (8); and

(b) must not be unreasonably withheld or delayed and National Grid must meaningfully engage
with the undertaker within 28 days of the date of submission of the plan under sub-paragraph
(1).

(6) In relation to any work to which sub-paragraphs (2) or (3) apply, National Grid may require such
modifications to be made to the plans as may be reasonably necessary for the purpose of securing
apparatus against interference or risk of damage or for the provision of protective works or for the
purpose of providing or securing proper and convenient means of access to any apparatus.

(7) Works executed under sub-paragraphs (2) or (3) must be executed in accordance with the plan,
submitted under sub-paragraph (1) or, as relevant, sub-paragraph (6) as approved or as amended from
time to time by agreement between the undertaker and National Grid and in accordance with such
reasonable requirements as may be made in accordance with sub-paragraphs (6) or (8) by National Grid
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for the alteration or otherwise for the protection of the apparatus, or for securing access to it, and
National Grid will be entitled to watch and inspect the execution of those works.

(8) Where National Grid requires any protective works to be carried out by itself or by the undertaker
(whether of a temporary or permanent nature) such protective works, inclusive of any measures or
schemes required and approved as part of the plan approved pursuant to this paragraph, must be carried
out to National Grid’s satisfaction prior to the commencement of any specified works for which
protective works are required and National Grid must give notice of its requirement for such works
within 42 days of the date of submission of a plan pursuant to this paragraph (except in an emergency).

(9) If National Grid in accordance with sub-paragraphs (6) or (8) and in consequence of the works
proposed by the undertaker, reasonably requires the removal of any apparatus and gives written notice
to the undertaker of that requirement, paragraphs (1) to (3) and (6) to (8) apply as if the removal of the
apparatus had been required by the undertaker under paragraph 24(2), provided that such written notice 
is given by National Grid to the undertaker within 28 days of submission of a plan pursuant to
sub-paragraph (1).

(10) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but in no case less than 56 days before commencing the execution of any specified works, a new
plan, instead of the plan previously submitted, and having done so the provisions of this paragraph
apply to and in respect of the new plan.

(11) The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry out
emergency works as defined in the 1991 Act but in that case it must give to National Grid notice as
soon as is reasonably practicable and a plan of those works and must comply with—

(a) sub-paragraphs (6), (7) and (8) insofar as is reasonably practicable in the circumstances; and

(b) sub-paragraph (12) at all times.

(12) At all times when carrying out any works authorised under this Order, the undertaker must
comply with National Grid’s policies for development near overhead lines EN43-8 and the Health and
Safety Executive’s guidance note 6 “Avoidance of Danger from Overhead Lines”.

Expenses

27.—(1)  Save where otherwise agreed in writing between National Grid and the undertaker and subject
to the following provisions of this paragraph, the undertaker must pay to National Grid within 30 days
of receipt of an itemised invoice or claim from National Grid all charges, costs and expenses
reasonably anticipated within the following three months or reasonably or properly incurred by
National Grid in, or in connection with, the inspection, removal, relaying or replacing, alteration or
protection of any apparatus or the construction of any new or alternative apparatus which may be
required in consequence of the execution of any authorised works as are referred to in this Part of this
Schedule including without limitation—

(a) any costs reasonably incurred by or compensation properly paid by National Grid in
connection with the acquisition of rights or the exercise of statutory powers for such apparatus
including without limitation all costs incurred by National Grid as a consequence of National
Grid—

(i) using its own compulsory purchase powers to acquire any necessary rights under
paragraph 24(3); or

(ii) exercising any compulsory purchase powers in the Order transferred to or benefitting
National Grid;

(b) in connection with the cost of the carrying out of any diversion work or the provision of any
alternative apparatus, where no written diversion agreement is otherwise in place;

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant
apparatus;

(d) the approval of plans;

(e) the carrying out of protective works, plus a capitalised sum to cover the cost of maintaining
and renewing permanent protective works;

(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the
installation or removal of any temporary works reasonably necessary in consequence of the
execution of any such works referred to in this Part of this Schedule.
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(2) There will be deducted from any sum payable under sub-paragraph (1) the value of any apparatus
removed under the provisions of this Part of this Schedule and which is not re-used as part of the
alternative apparatus, that value being calculated after removal.

(3) If in accordance with the provisions of this Part of this Schedule—

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution
for existing apparatus of worse type, of smaller capacity or of smaller dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was situated,

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not
determined by arbitration in accordance with paragraph 32 to be necessary, then, if such placing
involves cost in the construction of works under this Part of this Schedule exceeding that which would
have been involved if the apparatus placed had been of the existing type, capacity or dimensions, or at
the existing depth, as the case may be, the amount which apart from this sub-paragraph would be
payable to National Grid by virtue of sub-paragraph (1) will be reduced by the amount of that excess
save to the extent that it is not possible in the circumstances to obtain the existing type of apparatus at
the same capacity and dimensions or place at the existing depth in which case full costs will be borne
by the undertaker.

(4) For the purposes of sub-paragraph (3)—

(a) an extension of apparatus to a length greater than the length of existing apparatus will not be
treated as a placing of apparatus of greater dimensions than those of the existing apparatus;
and

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole will be treated as if it also had
been agreed or had been so determined.

(5) Any amount which apart from this sub-paragraph would be payable to National Grid in respect of
works by virtue of sub-paragraph (1) will, if the works include the placing of apparatus provided in
substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on National
Grid any financial benefit by deferment of the time for renewal of the apparatus in the ordinary course,
be reduced by the amount which represents that benefit.

Indemnity

28.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction of
any works authorised by this Part of this Schedule or in consequence of the construction, use,
maintenance or failure of any of the authorised works by or on behalf of the undertaker or in
consequence of any act or default of the undertaker (or any person employed or authorised by it) in the
course of carrying out such works, including without limitation works carried out by the undertaker
under this Part of this Schedule or any subsidence resulting from any of these works, any damage is
caused to any apparatus or alternative apparatus (other than apparatus the repair of which is not
reasonably necessary in view of its intended removal for the purposes of the authorised works) or
property of National Grid, or there is any interruption in any service provided, or in the supply of any
goods, by National Grid, or National Grid becomes liable to pay any amount to any third party, the
undertaker will—

(a) bear and pay on demand accompanied by an invoice or claim from National Grid the cost
reasonably and properly incurred by National Grid in making good such damage or restoring
the supply; and

(b) indemnify National Grid for any other expenses, loss, demands, proceedings, damages, claims,
penalty or costs incurred by or recovered from National Grid, by reason or in consequence of
any such damage or interruption or National Grid becoming liable to any third party and
including STC claims or an incentive deduction other than arising from any negligence or
default of National Grid.

(2) The fact that any act or thing may have been done by National Grid on behalf of the undertaker or
in accordance with a plan approved by National Grid or in accordance with any requirement of
National Grid or under its supervision will not (unless sub-paragraph (3) applies), excuse the
undertaker from liability under the provisions of this sub-paragraph unless National Grid fails to carry
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out and execute the works properly with due care and attention and in a skilful and workmanlike
manner or in a manner that does not accord with the approved plan or as otherwise agreed in writing
between the undertaker and National Grid.

(3) Nothing in sub-paragraph (1) will impose any liability on the undertaker in respect of—

(a) any damage or interruption to the extent that it is attributable to the neglect or default of
National Grid, its officers, servants, contractors or agents;

(b) any authorised works and/or any other works authorised by this Part of this Schedule carried
out by National Grid as an assignee, transferee or lessee of the undertaker with the benefit of
the Order pursuant to section 156 of the 2008 Act or article 35 (consent to transfer the benefit
of the Order) subject to the proviso that once such works become apparatus (“new
apparatus”), any authorised works yet to be executed and not falling within this paragraph
28(3)(b) will be subject to the full terms of this Part of this Schedule including this paragraph
28; or

(c) any indirect or consequential loss of any third party (including but not limited to loss of use,
revenue, profit, contract, production, increased cost of working or business interruption)
arising from any such damage or interruption, which is not reasonably foreseeable.

(4) National Grid must give the undertaker reasonable notice of any such third party claim or demand
and no settlement, admission of liability or compromise must, unless payment is required in connection
with a statutory compensation scheme, be made without first consulting the undertaker and considering
its representations.

(5) National Grid must, in respect of any matter covered by the indemnity given by the undertaker in
this paragraph, at all times act reasonably and in the same manner as it would as if settling third party
claims on its own behalf from its own funds.

(6) National Grid must use its reasonable endeavours to mitigate and to minimise any costs, expenses,
loss, demands, and penalties to which the indemnity under this paragraph applies where it is within
National Grid’s reasonable ability and control to do so and which expressly excludes any obligation to
mitigate liability arising from third parties which is outside of National Grid’s control and if reasonably
requested to do so by the undertaker National Grid must provide an explanation of how the claim has
been minimised, where relevant.

(7) Not to commence construction (and not to permit the commencement of such construction) of the
authorised works on any land owned by National Grid or in respect of which National Grid has an
easement or wayleave for its apparatus or any other interest or to carry out any works within 15 metres
of National Grid’s apparatus until the following conditions are satisfied—

(a) unless and until National Grid is satisfied acting reasonably (but subject to all necessary
regulatory constraints) that the undertaker has first provided the acceptable security (and
unless otherwise agreed with National Grid (acting reasonably) provided evidence that it shall
maintain such acceptable security for the construction period of the authorised works from the
proposed date of commencement of construction of the authorised works) and National Grid
has confirmed the same to the undertaker in writing; and

(b) unless and until National Grid is satisfied acting reasonably (but subject to all necessary
regulatory constraints) that the undertaker has procured acceptable insurance (and unless
otherwise agreed with National Grid (acting reasonably) provided evidence to National Grid
that it shall maintain such acceptable insurance for the construction period of the authorised
works from the proposed date of commencement of construction of the authorised works) and
National Grid has confirmed the same in writing to the undertaker.

(8) In the event that the undertaker fails to comply with paragraph (7), nothing in this Part of this
Schedule will prevent National Grid from seeking injunctive relief (or any other equitable remedy) in
any court of competent jurisdiction.

Enactments and agreements

29. Save to the extent provided for to the contrary elsewhere in this Part of this Schedule or by
agreement in writing between National Grid and the undertaker, nothing in this Part of this Schedule
affects the provisions of any enactment or agreement regulating the relations between the undertaker
and National Grid in respect of any apparatus laid or erected in land belonging to the undertaker on the
date on which this Order is made.
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Co-operation

30.—(1)  Where in consequence of the proposed construction of any part of the authorised works, the
undertaker or National Grid requires the removal of apparatus under paragraph 24(2) or National Grid
makes requirements for the protection or alteration of apparatus under paragraph 26, the undertaker will
use its best endeavours to co-ordinate the execution of the works in the interests of safety and the
efficient and economic execution of the authorised works and taking into account the need to ensure the
safe and efficient operation of National Grid’s undertaking and National Grid will use its best
endeavours to co-operate with the undertaker for that purpose.

(2) For the avoidance of doubt whenever National Grid’s consent, agreement or approval is required
in relation to plans, documents or other information submitted by the undertaker or the taking of action
by the undertaker, it must not be unreasonably withheld or delayed.

Access

31. If in consequence of the agreement reached in accordance with paragraph 23 or the powers
granted under this Order the access to any apparatus is materially obstructed, the undertaker must
provide such alternative means of access to such apparatus as will enable National Grid to maintain or
use the apparatus no less effectively than was possible before such obstruction.

Arbitration

32. Save for differences or disputes arising under paragraphs 24(2), 24(4), 25(1), and 26, any
difference or dispute arising between the undertaker and National Grid under this Part of this Schedule
must, unless otherwise agreed in writing between the undertaker and National Grid, be determined by
arbitration in accordance with article 42 (arbitration).

Notices

33. Notwithstanding article 45 (service of notices), any plans submitted to National Grid by the
undertaker pursuant to paragraph 26 must be submitted using the LSBUD system (https://lsbud.co.uk)
or to such other address as National Grid may from time to time appoint instead for that purpose and
notify to the undertaker in writing.

PART 4

FOR THE PROTECTION OF NATIONAL GRID ELECTRICITY DISTRIBUTION
(EAST MIDLANDS) PLC AS ELECTRICITY UNDERTAKER

Application

34. For the protection of National Grid Electricity Distribution (East Midlands) plc the following
provisions, unless otherwise agreed in writing between the undertaker and National Grid Electricity
Distribution (East Midlands) plc, have effect.

Interpretation

35. In this Part of this Schedule—

“alternative apparatus” means alternative apparatus adequate to enable NGED to fulfil its statutory
functions in a manner not less efficient than previously and where the context requires includes any
part of such alternative apparatus;

“alternative rights” means all and any necessary legal easements, leases, consents, or permissions
required by NGED in order to permit or authorise a diversion and to permit or authorise NGED to
lay, keep, operate, maintain, adjust, repair, alter, relay, renew, supplement, inspect, examine, test
and remove the alternative apparatus;
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“apparatus” means electric lines or electrical plant as defined in the 1989 Act(a), belonging to or
maintained by NGED;

“diversion” means an alteration to the NGED Network in order to enable or facilitate the
authorised development;

“functions” includes powers and duties;

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to
apparatus or alternative apparatus under, over or upon land;

“NGED” means National Grid Electricity Distribution (East Midlands) plc (company number
02366923) whose registered office is at Avonbank, Feeder Road, Bristol, BS2 0TB;

“NGED Network” means NGED’s distribution network operated pursuant to its distribution licence
issued pursuant to section 6 of the 1989 Act;

“plan” or “plans” includes all designs, drawings, specifications, method statements, programmes,
calculations, risk assessments and other documents that are reasonably necessary to properly and
sufficiently describe and assess the works to be executed; and

“specified work” means so much of any of the authorised development that is carried out within 6
metres of any apparatus.

Precedence of 1991 Act in respect of apparatus in streets

36. This Part of this Schedule does not apply to apparatus in respect of which the relations between
the undertaker and NGED are regulated by the provisions of Part 3 (street works in England and Wales)
of the 1991 Act.

No acquisition except by agreement

37. Regardless of any provision in this Order or anything shown on the land plan, the undertaker must
not acquire any apparatus otherwise than by agreement.

Removal of apparatus

38.—(1)  If, in the exercise of the powers conferred by this Order, the undertaker acquires any interest
in any land in which any apparatus is placed or requires that apparatus is relocated or diverted, that
apparatus must not be removed under this Part of this Schedule and any right of NGED to maintain that
apparatus in that land must not be extinguished until alternative apparatus has been constructed,
alternative rights acquired or granted for the alternative apparatus and the alternative apparatus is in
operation and access to it has been provided if necessary to the reasonable satisfaction of NGED in
accordance with sub-paragraphs (2) to (10) or with such alternative or supplementary provisions as the
undertaker and NGED may agree between them.

(2) If, for the purpose of executing any works in, on or under any land purchased, held, appropriated
or used under this Order, the undertaker requires the removal of any apparatus placed in that land, the
undertaker must give to NGED written notice of that requirement, together with a plan of the work
proposed, and of the proposed position of the alternative apparatus to be provided or constructed.

(3) If as a consequence of the exercise of any of the powers conferred by this Order NGED
reasonably needs to remove or divert any of its apparatus and the removal of that apparatus has not
been required by the undertaker under sub-paragraph (2) then NGED must give to the undertaker
written notice of that requirement, together with a plan of the work proposed, and of the proposed
position of the alternative apparatus to be provided or constructed and this Part has effect as if the
removal or diversion of such apparatus had been required by the undertaker under sub-paragraph (2).

(4) If as a consequence of the removal or diversion of apparatus under sub-paragraph (2) or (3)
alternative apparatus is to be constructed in land owned or controlled by the undertaker then the
undertaker must afford to NGED the necessary facilities, alternative rights and any necessary third
party consent or approvals for the construction of alternative apparatus in the other land owned or
controlled by the undertaker as reasonably required by NGED.

(a) 1989 c. 29. The definition of “electrical plant” (in section 64) was amended by paragraphs 24 and 38(1) and (3) of
Schedule 6 to the Utilities Act 2000 (c.27).
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(5) If the undertaker or NGED requires to remove or divert any apparatus placed within the Order
land and alternative apparatus is to be constructed in land not owned or controlled by the undertaker as
a consequence of the removal or diversion of apparatus then NGED shall use its reasonable endeavours
to obtain alternative rights in the land in which the alternative apparatus is to be constructed.

(6) If alternative apparatus is to be constructed in land not owned or controlled by the undertaker and
NGED is unable to obtain such alternative rights as are mentioned in sub-paragraph (5), the undertaker
and NGED shall consider whether there is an alternative engineering solution that can achieve the
diversion without the need for the use of compulsory powers. Should such an alternative engineering
solution not be practicable and deliverable in a reasonable timescale and at a reasonable cost (which
shall be determined by the undertaker acting reasonably), NGED may but shall not be compelled to use
the powers of compulsory acquisition set out in this Order or the 1989 Act to obtain the necessary
facilities and rights in the land outside the Order limits in which the alternative apparatus is to be
constructed in accordance with a timetable agreed between NGED and the undertaker.

(7) Any alternative apparatus required pursuant to sub-paragraphs (2) or (3) must be constructed in
such manner and in such line or situation as may be agreed between NGED and the undertaker or in
default of agreement settled in accordance with paragraph 43 (expert determination).

(8) NGED must, after the alternative apparatus to be provided or constructed has been agreed or
settled in accordance with paragraph 43 (expert determination) and, after the acquisition by or grant to
NGED of any such facilities and alternative rights as are referred to in sub-paragraphs (2) to (6),
proceed without unnecessary delay to construct and bring into operation the alternative apparatus and
subsequently to remove any apparatus required to be removed by the undertaker under the provisions of
this Part of this Schedule.

(9) Regardless of anything in sub-paragraph (8), if the undertaker gives notice in writing to NGED
that it desires itself to execute any work, or part of any work in connection with the construction or
removal of apparatus in any land controlled by the undertaker, that work, instead of being executed by
NGED, must be executed by the undertaker—

(a) in accordance with plans and specifications and in such line or situation agreed between the
undertaker and NGED, or, in default of agreement, determined in accordance with paragraph
43; and

(b) without unnecessary delay under the superintendence, if given, and to the reasonable
satisfaction of NGED.

(10) Nothing in sub-paragraph (9) authorises the undertaker to execute the placing, installation,
bedding, packing, removal, connection or disconnection of any apparatus or alternative apparatus, or
execute any filling around the apparatus or alternative apparatus (where the apparatus or alternative
apparatus is laid in a trench) within 600 millimetres of the point of connection or disconnection.

Facilities and rights for alternative apparatus

39.—(1)  Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords
to NGED facilities and alternative rights for the construction and maintenance in land of the undertaker
of alternative apparatus in substitution for apparatus to be removed, those facilities and alternative
rights must be granted upon such terms and conditions as may be agreed between the undertaker and
NGED or in default of agreement settled in accordance with paragraph 43 (expert determination).

(2) In settling those terms and conditions in respect of alternative apparatus to be constructed in the
land of the undertaker, the expert must—

(a) give effect to all reasonable requirements of the undertaker for ensuring the safety and
efficient operation of the authorised development and for securing any subsequent alterations
or adaptations of the alternative apparatus which may be required to prevent interference with
any proposed works of the undertaker;

(b) have regard to the terms and conditions, if any, applicable to the apparatus for which the
alternative apparatus is to be substituted;

(c) have regard to NGED’s ability to fulfil its service obligations and comply with its licence
conditions; and

(d) have regard to the standard form rights NGED ordinarily secures for the type of alternative
apparatus to be constructed in the circumstances similar to the authorised development.
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(3) If the facilities and alternative rights to be afforded by the undertaker in respect of any alternative
apparatus, and the terms and conditions subject to which those facilities and alternative rights are to be
granted, are in the opinion of the expert less favourable on the whole to NGED than the facilities and
rights enjoyed by it in respect of the apparatus to be removed and the terms and conditions to which
those facilities and rights are subject, the expert must make such provision for the payment of
compensation by the undertaker to NGED as appears to the expert to be reasonable having regard to all
the circumstances of the particular case.

Retained apparatus

40.—(1)  Not less than 60 days before the undertaker intends to start the execution of any specified
work where the removal of the apparatus in question has not been required under paragraph 38
(removal of apparatus), the undertaker shall submit to NGED a plan of the works to be executed. Any
submission must note the time limits imposed on NGED under sub-paragraph (3).

(2) Subject to sub-paragraph (3) below the undertaker shall not commence any works to which
sub-paragraph (1) applies until NGED has identified any reasonable requirements it has for the
alteration or protection of the apparatus, or for securing access to it.

(3) If by the expiry of 60 days beginning with the date on which a plan under sub-paragraph (1) is
submitted NGED has not advised the undertaker in writing of any reasonable requirements for the
alteration or protection of the apparatus, or for securing access to it, it shall be deemed not to have any
such requirements and the undertaker shall be at liberty to proceed with the works.

(4) The works referred to in sub-paragraph (1) must be executed only in accordance with the plan
submitted under sub-paragraph (1) and in accordance with any reasonable requirements as may be
notified in accordance with sub-paragraph (2) by NGED and NGED shall be entitled to watch and
inspect the execution of those works.

(5) At all times when carrying out the authorised development the undertaker must comply with
NGED’s Avoidance of Danger from Electricity Overhead Lines and Underground Cables (2014), the
Energy Network Association’s A Guide to the Safe Use of Mechanical Plant in the Vicinity of
Electricity Overhead Lines (undated), the Health and Safety Executive’s GS6 Avoiding Danger from
Overhead Power Lines, and the Health and Safety Executive’s HSG47 Avoiding Danger from
Underground Services (Third Edition) (2014) as the same may be replaced from time to time.

(6) If NGED, in accordance with sub-paragraph (2) and in consequence of the works proposed by the
undertaker, reasonably requires the removal or diversion of any apparatus and gives written notice to
the undertaker of that requirement, this Part of this Schedule applies as if the removal or diversion of
the apparatus had been required by the undertaker under paragraph 38(3) (removal of apparatus).

(7) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but in no case less than 60 days before commencing the execution of any works, a new plan
instead of the plan previously submitted, and having done so the provisions of this paragraph apply to
and in respect of the new plan.

(8) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in
that case it must give to NGED notice as soon as is reasonably practicable and a plan of those works as
soon as reasonably practicable subsequently and must comply with any reasonable requirements
stipulated by NGED under sub-paragraph (2) and with sub-paragraphs (4) and (5) in so far as is
reasonably practicable in the circumstances. Nothing in this sub-paragraph prevents NGED from
exercising its rights under sub-paragraph (6).

Expenses and costs

41.—(1)  Subject to the following provisions of this paragraph, the undertaker must pay to NGED the
proper and reasonable expenses incurred by NGED in, or in connection with, the inspection, removal,
diversion, alteration or protection of any apparatus, the construction of any alternative apparatus and
the acquisition or grant of alternative rights for the alternative apparatus, arising as a result of the
powers conferred upon the undertaker pursuant to this Order.

(2) The value of any apparatus removed under the provisions of this Part of this Schedule must be
deducted from any sum payable under sub-paragraph (1), that value being calculated after removal.
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(3) If in accordance with the provisions of this Part of this Schedule NGED requires that alternative
apparatus of better type, of greater capacity, of greater dimensions or at a greater depth is necessary in
substitution for existing apparatus which for NGED’s network requirements is over and above what is
necessary as a consequence of and for the purpose of the authorised development, NGED shall reduce
the cost of such additional requirements from the amount payable by the undertaker pursuant to
sub-paragraph (1).

(4) For the purposes of sub-paragraph (3)—

(a) an extension of apparatus to a length greater than the length of existing apparatus is not to be
treated as a placing of apparatus of greater dimensions than those of the existing apparatus
where such extension is required in consequence of the authorised development; and

(b) where the provision of a joint in a cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole is to be treated as if it also had
been agreed or had been so determined.

(5) An amount which apart from this sub-paragraph would be payable to a utility undertaker in
respect of works by virtue of sub-paragraph (1), if the works include the placing of apparatus provided
in substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on the utility
undertaker any financial benefit by deferment of the time for renewal of the apparatus in the ordinary
course, is to be reduced by the amount which represents that benefit.

42.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction of
any specified work or any subsidence resulting from any of those works any damage is caused to any
apparatus or alternative apparatus (other than apparatus the repair of which is not reasonably necessary
in view of its intended removal for the purposes of those works) or property of NGED the undertaker is
to—

(a) bear and pay the cost reasonably incurred by NGED in making good such damage or restoring
the supply; and

(b) reimburse NGED for any other expenses, loss, damages, penalty or costs reasonably and
properly incurred by NGED, by reason or in consequence of any such damage or interruption.

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage
or interruption to the extent that it is attributable to the act, neglect or default of NGED, its officers,
servants, contractors or agents.

(3) NGED must give the undertaker reasonable notice of any such claim or demand and no settlement
or compromise is to be made without the consent of the undertaker which, if it withholds such consent,
has the sole conduct of any settlement or compromise or of any proceedings necessary to resist the
claim or demand.

(4) NGED must act reasonably in relation to any claim or demand served under sub-paragraph (1)
and use its reasonable endeavours to mitigate and to minimise any costs, expenses, loss, claims,
demands, proceedings and penalties to which a claim or demand under sub-paragraph (1) applies.

(5) NGED’s liability to the undertaker for negligence or breach of contract in respect of each
diversion shall be limited to the value of that diversion and NGED shall not otherwise be liable to the
undertaker for any losses or costs incurred by the undertaker resulting from delays to the authorised
development as a result of its failure to undertake works to deliver any alternative apparatus.

Expert determination

43.—(1)  Article 42 (arbitration) shall apply to any difference as to the legal interpretation of this Part
of this Schedule and as provided for in sub-paragraph (7).

(2) Save as provided for in sub-paragraph (1) or sub-paragraph (7) any difference under this Part of
this Schedule must be referred to and settled by a single independent and suitable person who holds
appropriate professional qualifications and is a member of a professional body relevant to the matter in
dispute acting as an expert, such person to be agreed by the differing parties or, in the absence of
agreement, identified by the President of the Institution of Civil Engineers or the President of the
Institution of RICS or the President of the Institution of Engineering and Technology (as relevant and
agreed between NGED and the undertaker, both acting reasonably and without delay).

(3) All parties involved in settling any difference must use best endeavours to do so within 14 days
from the date of a dispute first being notified in writing by one party to the other and in the absence of
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the difference being settled within that period the expert must be appointed within 21 days of the
notification of the dispute.

(4) The costs and fees of the expert and the costs of NGED and the undertaker are payable by the
parties in such proportions as the expert may determine. In the absence of such determination the costs
and fees of the expert are payable equally by the parties who shall each bear their own costs.

(5) The expert must—

(a) invite the parties to make submissions to the expert in writing and copied to the other party to
be received by the expert within 14 days of the expert’s appointment;

(b) permit a party to comment on the submissions made by the other party within 7 days of receipt
of the submission;

(c) issue a decision within 14 days of receipt of the submissions under paragraph (b); and

(d) give reasons for the decision.

(6) The expert must consider where relevant—

(a) the development outcome sought by the undertaker;

(b) the ability of the undertaker to achieve its outcome in a timely and cost-effective manner;

(c) the nature of the power sought to be exercised by the undertaker;

(d) the effectiveness, cost and reasonableness of proposals for mitigation arising from any party;

(e) NGED’s service obligations and licence conditions; and

(f) any other important and relevant consideration.

(7) Any determination by the expert is final and binding, except in the case of manifest error in which
case the difference that has been subject to expert determination may be referred to and settled by
arbitration under article 42 (arbitration).

PART 5

FOR THE PROTECTION OF NORTHERN POWERGRID

44. The following provisions apply for the protection of Northern Powergrid unless otherwise agreed
in writing between the undertaker and Northern Powergrid.

45. In this Part of this Schedule—

“alternative apparatus” means alternative apparatus adequate to enable Northern Powergrid to fulfil
its statutory functions in a manner not less efficient than previously;

“apparatus” means electric lines or electrical plant (as defined in the 1989 Act), belonging to or
maintained by Northern Powergrid and includes any structure in which apparatus is or is to be
lodged or which gives or will give access to apparatus;

“authorised works” means so much of the works authorised by this Order which affect existing
Northern Powergrid’s apparatus within the Order limits;

“functions” includes powers and duties;

“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference to
apparatus or alternative apparatus under, over or upon land;

“Northern Powergrid” means Northern Powergrid (Yorkshire) PLC (Company Number 04112320)
whose registered address is Lloyds Court, 78 Grey Street, Newcastle upon Tyne NE1 6AF; and

“plan” includes all designs, drawings, specifications, method statements, soil reports, programmes,
calculations, risk assessments and other documents that are reasonably necessary properly and
sufficiently to describe the works to be executed and shall include measures proposed by the
undertaker to ensure the grant of sufficient land or rights in land necessary to mitigate the impacts
of the works on Northern Powergrid’s undertaking.

46. This Part of this Schedule does not apply to apparatus in respect of which the relations between
the undertaker and Northern Powergrid are regulated by the provisions of Part 3 (street works in
England and Wales) of the 1991 Act.
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47. Regardless of the temporary prohibition or restriction of use of streets under the powers conferred
by article 11 (temporary prohibition or restriction of use of streets and public rights of way), Northern
Powergrid is at liberty at all times to take all necessary access across any such street and to execute and
do all such works and things in, upon or under any such street as may be reasonably necessary or
desirable to enable it to maintain any apparatus which at the time of the prohibition or restriction was in
that street.

48. Regardless of any provision in this Order or anything shown on the land plan, or contained in the
book of reference, the undertaker shall not acquire any apparatus, or override any easement or other
interest of Northern Powergrid otherwise than by agreement with Northern Powergrid, such agreement
not to be unreasonably withheld or delayed.

49. Regardless of any provision in the Order or anything shown on the land plan or contained in the
book of reference, the undertaker shall not interfere with any communications cables or equipment used
by Northern Powergrid in relation to its apparatus or acquire or interfere with rights or interest
supporting the use, maintenance or renewal of such equipment other than by agreement of Northern
Powergrid, such agreement not to be unreasonably withheld or delayed.

50.—(1)  If, in the exercise of the powers conferred by this Order, the undertaker acquires any interest
in any land in which any apparatus is placed or over which access to any apparatus is enjoyed or
requires that Northern Powergrid’s apparatus is relocated or diverted, that apparatus must not be
removed under this Part of this Schedule, and any right of Northern Powergrid to maintain that
apparatus in that land and to gain access to it must not be extinguished, until alternative apparatus has
been constructed and is in operation, and access to it has been provided pursuant to a completed
easement which shall include rights to retain and subsequently maintain the apparatus being replaced or
diverted and any access rights to it for the lifetime of that alternative apparatus, all to the reasonable
satisfaction of Northern Powergrid in accordance with sub-paragraphs (2) to (5).

(2) If, for the purpose of executing any works in, on or under any land purchased, held, appropriated
or used under this Order, the undertaker requires the removal of any apparatus placed in that land, the
undertaker must give to Northern Powergrid 42 days’ advance written notice of that requirement,
together with a plan and section of the work proposed, and of the proposed position of the alternative
apparatus to be provided or constructed and in that case (or if in consequence of the exercise of any of
the powers conferred by this Order Northern Powergrid reasonably needs to remove any of its
apparatus) the undertaker must, subject to sub-paragraph (3), afford to Northern Powergrid the
necessary facilities and rights for the construction of alternative apparatus in other land of the
undertaker and subsequently for the maintenance of that apparatus.

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other
land of the undertaker, or the undertaker is unable to afford such facilities and rights as are mentioned
in sub-paragraph (2), in the land in which the alternative apparatus or part of such apparatus is to be
constructed, Northern Powergrid must, on receipt of a written notice to that effect from the undertaker,
as soon as reasonably practicable and at the cost of the undertaker (subject to prior approval by the
undertaker of its estimate of costs of doing so) use reasonable endeavours to procure the necessary
facilities and rights in the land in which the alternative apparatus is to be constructed save that this
obligation shall not extend to the requirement for Northern Powergrid to use its compulsory purchase
powers to this end unless—

(a) the undertaker has first used reasonable endeavours to acquire the relevant land, rights and/or
interests and provided reasonable evidence of the same to Northern Powergrid in accordance
with the measures set out in the plan (in default of agreement, the reasonableness of any such
measures to be determined through arbitration under article 42 (arbitration)); and

(b) the undertaker and Northern Powergrid agree (or in default of agreement, it is determined
through arbitration under article 42 (arbitration)) that the promotion of compulsory purchase
powers by the undertaker would be significantly more onerous than the exercise of Northern
Powergrid’s own compulsory powers.

(4) Any alternative apparatus to be constructed in land of the undertaker under this Part of this
Schedule must be constructed in such manner and in such line or situation as may be agreed between
Northern Powergrid and the undertaker or in default of agreement settled by arbitration in accordance
with article 42 (arbitration).
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(5) Northern Powergrid must, after the alternative apparatus to be provided or constructed has been
agreed or settled by arbitration in accordance with article 42 (arbitration), and after the grant to
Northern Powergrid of any such facilities and rights as are referred to in sub-paragraph (2) or (3),
proceed without unnecessary delay to construct and bring into operation the alternative apparatus and
subsequently to remove any apparatus required by the undertaker to be removed under the provisions of
this Part of this Schedule.

51.—(1)  Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords
to Northern Powergrid facilities and rights for the construction and maintenance in land of the
undertaker of alternative apparatus in substitution for apparatus to be removed, those facilities and
rights must be granted upon such terms and conditions as may be agreed between the undertaker and
Northern Powergrid or in default of agreement settled by arbitration in accordance with article 42
(arbitration).

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus,
and the terms and conditions subject to which those facilities and rights are to be granted, are in the
opinion of the arbitrator less favourable on the whole to Northern Powergrid than the facilities and
rights enjoyed by it in respect of the apparatus to be removed and the terms and conditions to which
those facilities and rights are subject, the arbitrator must make such provision for the payment of
compensation by the undertaker to Northern Powergrid as appears to the arbitrator to be reasonable
having regard to all the circumstances of the particular case.

52.—(1)  Not less than 48 days before starting the execution of any works in, on or under any land
purchased, held, appropriated or used under this Order that are near to (including conducting any
activities whether intentionally or unintentionally, through for example ground or machinery collapse,
which may affect Northern Powergrid’s apparatus or encroach on safety distances to live equipment) or
will or may affect, any apparatus the removal of which has not been required by the undertaker under
paragraph 50(5), the undertaker must submit to Northern Powergrid a plan, section and description of
the works to be executed.

(2) Those works must be executed only in accordance with the plan, section and description
submitted under sub-paragraph (1) and in accordance with such reasonable requirements as may be
made in accordance with sub-paragraph (3) by Northern Powergrid for the alteration or otherwise for
the protection of the apparatus, or for securing access to it, and Northern Powergrid is entitled to watch
and inspect the execution of those works.

(3) Any requirements made by Northern Powergrid under sub-paragraph (2) must be made within a
period of 42 days beginning with the date on which a plan, section and description under sub-paragraph
(1) are submitted to it.

(4) If Northern Powergrid in accordance with sub-paragraph (3) and in consequence of the works
proposed by the undertaker, reasonably requires the removal of any apparatus and gives written notice
to the undertaker of that requirement, paragraphs 44 to 51 apply as if the removal of the apparatus had
been required by the undertaker under paragraph (2).

(5) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but in no case less than 35 days before commencing the execution of any works, a new plan,
section and description instead of the plan, section and description previously submitted, and having
done so the provisions of this paragraph apply to and in respect of the new plan, section and
description.

(6) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in
that case it must give to Northern Powergrid notice as soon as is reasonably practicable and a plan,
section and description of those works as soon as reasonably practicable subsequently and must comply
with sub-paragraph (2) in so far as is reasonably practicable in the circumstances.

53.—(1)  Subject to the following provisions of this paragraph, the undertaker must repay to Northern
Powergrid within 50 days of receipt of an itemised invoice or claim all reasonable and proper expenses
costs or charges incurred by Northern Powergrid—

(a) in, or in connection with, the inspection, removal, alteration or protection of any apparatus or
the construction of any new apparatus which may be required in consequence of the execution
of any such works as are referred to in paragraph 50(2) including without limitation—

(i) any costs reasonably incurred or compensation properly paid in connection with the
acquisition of rights or the exercise of statutory powers for such apparatus including
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without limitation in the event that it is agreed Northern Powergrid elects to use
compulsory purchase powers to acquire any necessary rights under paragraph 50(3) all
costs reasonably incurred as a result of such action;

(ii) in connection with the cost of the carrying out of any diversion work or the provision of
any alternative apparatus;

(iii) the cutting off of any apparatus from any other apparatus or the making safe of
redundant apparatus;

(iv) the approval of plans;

(v) the carrying out of protective works, plus a capitalised sum to cover the cost of
maintaining and renewing permanent protective works;

(vi) the survey of any land, apparatus or works, the inspection and monitoring of works or
the installation or removal of any temporary works reasonably necessary in consequence
of the execution of any such works referred to in this Part of this Schedule); and

(b) in assessing and preparing a design for its apparatus to address and accommodate the
proposals of the undertaker whether or not the undertaker proceeds to implement those
proposals or alternative or none at all,

provided that if it so prefers Northern Powergrid may abandon apparatus that the undertaker does not
seek to remove in accordance with paragraph 50(1) having first decommissioned such apparatus.

(2) Where any payment falls due pursuant to this paragraph, Northern Powergrid must—

(a) provide an itemised invoice or reasonable expenses claim to the undertaker;

(b) provide “reminder letters” to the undertaker for payment to be made within the 50 day term on
the following days after the invoice or reasonable expenses claim was provided to the
undertaker—

(i) 15 days, being “reminder letter 1”;

(ii) 29 days, being “reminder letter 2”;

(iii) 43 days, being “reminder letter 3; and

(c) provided that sub-paragraphs (a) and (b) have been complied with and the invoice or expenses
have not been referred to arbitration pursuant to paragraph 56, be entitled to commence debt
proceedings to recover any unpaid itemised invoice or reasonable expenses claim 51 days
after receipt of the same by the undertaker where payment has not been made.

(3) There is to be deducted from any sum payable under sub-paragraph (1) the value of any apparatus
removed under the provisions of this Part of this Schedule, that value being calculated after removal
and for the avoidance of doubt, if the apparatus removed under the provisions of this Part of this
Schedule has nil value, no sum will be deducted from the amount payable under sub-paragraph (1) if in
accordance with the provisions of this Part of this Schedule—

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution
for existing apparatus of worse type, of smaller capacity or of smaller dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was placed,

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not
determined by arbitration in accordance with article 42 (arbitration) to be necessary, then, if such
placing involves cost in the construction of works under this Part of this Schedule exceeding that which
would have been involved if the apparatus placed had been of the existing type, capacity or dimensions,
or at the existing depth, as the case may be, the amount which apart from this sub-paragraph would be
payable to Northern Powergrid by virtue of sub-paragraph (1) is to be reduced by the amount of that
excess save where it is not possible on account of project time limits and/or supply issues to obtain the
existing type of operations, capacity, dimensions or place at the existing depth in which case full costs
shall be borne by the undertaker.

(4) For the purposes of sub-paragraph (3)—

(a) an extension of apparatus to a length greater than the length of existing apparatus is not to be
treated as a placing of apparatus of greater dimensions than those of the existing apparatus
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where such extension is required in consequence of the execution of any such works as are
referred to in paragraph 50(2); and

(b) where the provision of a joint in a cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole is to be treated as if it also had
been agreed or had been so determined.

54.—(1)  Subject to sub-paragraphs (2) and (3) if by reason or in consequence of the construction of
any of the works referred to in in paragraph 50(2), or in consequence of the, maintenance or failure of
any of the authorised works by or on behalf of the undertaker or in consequence of any act or default of
the undertaker (or any person employed or authorised by it) in the course of carrying out such works,
including without limitation works carried out by the undertaker under this Schedule or any subsidence
resulting from any of these works any damage is caused to any apparatus (other than apparatus the
repair of which is not reasonably necessary in view of its intended removal for the purposes of those
works) or property of Northern Powergrid, or there is any interruption in any service provided by
Northern Powergrid, or Northern Powergrid becomes liable to pay any amount to a third party as a
consequence of any default, negligence or omission by the undertaker in carrying out the authorised
works, the undertaker must—

(a) bear and pay the cost reasonably incurred by Northern Powergrid in making good such
damage or restoring the supply; and

(b) indemnify Northern Powergrid for any other expenses, loss, damages, penalty, proceedings,
claims or costs incurred by or recovered from Northern Powergrid,

by reason or in consequence of any such damage or interruption or Northern Powergrid becoming
liable to any third party.

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage
or interruption to the extent that it is attributable to the act, neglect or default of Northern Powergrid, its
officers, employees, servants, contractors or agents.

(3) Northern Powergrid must give the undertaker reasonable notice of any such claim or demand and
no settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary to
resist the claim or demand.

(4) Northern Powergrid must use its reasonable endeavours to mitigate in whole or in part and to
minimise any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph
applies. If requested to do so by the undertaker, Northern Powergrid must provide an explanation of
how the claim has been minimised or details to substantiate any cost or compensation claimed pursuant
to sub-paragraph (1). The undertaker shall only be liable under this paragraph for claims reasonably
incurred by Northern Powergrid.

(5) Subject to sub-paragraphs (3) and (4), the fact that any act or thing may have been done by
Northern Powergrid on behalf of the undertaker or in accordance with a plan approved by Northern
Powergrid or in accordance with any requirement of Northern Powergrid as a consequence of the
authorised development or under its supervision will not, unless sub-paragraph (2) applies, excuse the
undertaker from liability under the provisions of this paragraph where the undertaker fails to carry out
and execute the works properly with due care and attention and in a skilful and workmanlike manner or
in a manner that does not materially accord with the approved plan or as otherwise agreed between the
undertaker and Northern Powergrid.

55. Nothing in this Part of this Schedule affects the provisions of any enactment or agreement
regulating the relations between the undertaker and Northern Powergrid in respect of any apparatus laid
or erected in land belonging to the undertaker on the date on which this Order is made.

56. Any difference under the provisions of this Part of this Schedule, unless otherwise agreed, is to be
referred to and settled by arbitration in accordance with article 42 (arbitration).

57. Where in consequence of the proposed construction of any of the authorised development, the
undertaker or Northern Powergrid requires the removal of apparatus under paragraph 50 or otherwise
or Northern Powergrid makes requirements for the protection or alteration of apparatus under
paragraph 52, the undertaker shall use its reasonable endeavours to co-ordinate the execution of the
works in the interests of safety and the need to ensure the safe and efficient operation of Northern
Powergrid’s undertaking taking into account the undertaker’s desire for the efficient and economic
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execution of the authorised development and the undertaker and Northern Powergrid shall use
reasonable endeavours to co-operate with each other for those purposes.

58. If in consequence of an agreement reached in accordance with paragraph 48 or the powers
granted under this Order the access to any apparatus or alternative apparatus is materially obstructed,
the undertaker shall provide such alternative means of access to such apparatus or alternative apparatus
as will enable Northern Powergrid to maintain or use the said apparatus no less effectively than was
possible before such obstruction.

59. The plans submitted to Northern Powergrid by the undertaker pursuant to this Part of the
Schedule must be sent to Northern Powergrid at property@northernpowergrid.com or such other
address as Northern Powergrid may from time to time appoint instead for that purpose and notify to the
undertaker in writing.

60.—(1)  Where practicable, the undertaker and Northern Powergrid will make reasonable efforts to
liaise and cooperate in respect of information that is relevant to the safe and efficient construction,
operation and maintenance of the authorised development.

(2) Liaison under sub-paragraph (1) shall be carried out where any works are—

(a) within 15 metres of any above ground apparatus; or

(b) to a depth of up to 4 metres below ground level under any apparatus.

PART 6

FOR THE PROTECTION OF CADENT GAS LIMITED AS GAS UNDERTAKER

Application

61. For the protection of Cadent the following provisions will, unless otherwise agreed in writing
between the undertaker and Cadent, have effect.

Interpretation

62. In this Part of this Schedule—

“alternative apparatus” means appropriate alternative apparatus to the reasonable satisfaction of
Cadent to enable Cadent to fulfil its statutory functions in a manner no less efficient than
previously;

“apparatus” means any gas mains, pipes, pressure governors, ventilators, cathodic protections
(including transformed rectifiers and any associated groundbeds or cables), cables, marker posts,
block valves, hydrogen above ground installations or other apparatus belonging to or maintained by
Cadent for the purposes of Cadent’s undertaking together with any replacement apparatus and such
other apparatus constructed pursuant to this Order that becomes operational apparatus of Cadent
for the purposes of Cadent’s undertaking and includes any structure in which apparatus is or will be
lodged or which gives or will give access to apparatus;

“authorised works” has the same meaning as is given to the term “authorised development” in
article 2 of this Order and for the purposes of this Part of this Schedule includes the use and
maintenance of the authorised works and construction of any works authorised by this Schedule;

“Cadent” means Cadent Gas Limited and includes its successors in title or any successor as a gas
transporter within the meaning of Part 1 of the Gas Act 1986(a);

“Cadent’s undertaking” means the rights, duties and obligations of Cadent Gas Limited as a public
gas transporter within the meaning of Section 7 of the Gas Act 1986 (as amended by the Gas Act
1995(b));

“commence” has the same meaning as in article 2 of this Order and “commencement” will be
construed to have the same meaning save that for the purposes of this Part of this Schedule only the

(a) 1989 c. 29.
(b) 1995 c. 45.
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terms “commence” and “commencement” include operations for the purposes of intrusive
archaeological investigations and intrusive investigations of the existing condition of the ground or
of structures within 15 metres in any direction of Cadent’s apparatus;

“deed of consent” means a deed of consent, crossing agreement, deed of variation or new deed of
grant agreed between the parties acting reasonably in order to vary or replace existing easements,
agreements, enactments and other such interests so as to secure land rights and interests as are
necessary to carry out, maintain, operate and use the apparatus in a manner consistent with the
terms of this Part of this Schedule;

“functions” includes powers and duties;

“ground mitigation scheme” means a scheme approved by Cadent (such approval not to be
unreasonably withheld or delayed) setting out the necessary measures (if any) for a ground
subsidence event;

“ground monitoring scheme” means a scheme for monitoring ground subsidence which sets out the
apparatus which is to be subject to such monitoring, the extent of land to be monitored, the manner
in which ground levels are to be monitored, the timescales of any monitoring activities and the
extent of ground subsidence which, if exceeded, must require the undertaker to submit for Cadent’s
approval a ground mitigation scheme;

“ground subsidence event” means any ground subsidence identified by the monitoring activities set
out in the ground monitoring scheme that has exceeded the level described in the ground
monitoring scheme as requiring a ground mitigation scheme;

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to
apparatus or alternative apparatus under, over, across, along or upon such land;

“maintain” and “maintenance” will include the ability and right to do any of the following in
relation to any apparatus or alternative apparatus of Cadent including retain, lay, construct, inspect,
maintain, protect, use, access, enlarge, replace, renew, remove, decommission or render unusable
or remove the apparatus;

“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports,
programmes, calculations, risk assessments and other documents that are reasonably necessary to
properly and sufficiently describe and assess the works to be executed;

“rights” includes rights and restrictive covenants, and in relation to decommissioned apparatus the
surrender of rights, release of liabilities and transfer of decommissioned apparatus; and

“specified works” means any of the authorised works or activities (including maintenance)
undertaken in association with the authorised works which—

(a) will or may be situated over or within 15 metres measured in any direction of any apparatus
the removal of which has not been required by the undertaker under paragraph 67(2) or
otherwise;

(b) may in any way adversely affect any apparatus the removal of which has not been required by
the undertaker under paragraph 67(2) or otherwise; and

(c) include any of the activities that are referred to in CD/SP/SSW/22 (Cadent’s policies for safe
working in the vicinity of Cadent’s Assets).

On street apparatus

63.—(1)  Except for—

(a) paragraph 64 (apparatus of Cadent in stopped up streets);

(b) paragraph 67 (removal of apparatus) insofar as sub-paragraph (2) applies;

(c) paragraph 68 (facilities and rights for alternative apparatus) insofar as sub-paragraph (2)
applies;

(d) paragraph 69 (retained apparatus: protection of Cadent);

(e) paragraph 70 (expenses); and

(f) paragraph 71 (indemnity),

of this Part of this Schedule which will apply in respect of the exercise of all or any powers under the
Order affecting the rights and apparatus of Cadent, the other provisions of this Part of this Schedule do
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not apply to apparatus in respect of which the relations between the undertaker and Cadent are
regulated by the provisions of Part 3 of the 1991 Act.

(2) Paragraphs 67 and 68 of this Part of this Schedule will apply to diversions even where the
diversion is carried out under the 1991 Act, in circumstances where any apparatus is diverted from an
alignment within the existing adopted public highway but not wholly replaced within existing adopted
public highway.

(3) Notwithstanding article 11 (temporary prohibition or restriction of use of streets and public rights
of way), or any other powers in the Order generally, section 85 of the 1991 Act in relation to cost
sharing and the regulations made thereunder will not apply in relation to any diversion of apparatus of
Cadent under the 1991 Act.

Apparatus of Cadent in stopped up streets

64.—(1)  Notwithstanding the temporary prohibition, diversion or restriction of use of any highway
under the powers of article 11 (temporary prohibition or restriction of use of streets and public rights of
way), Cadent will be at liberty at all times to take all necessary access across any such restricted or
prohibited highway or to execute and do all such works and things in, upon or under any such highway
as it would have been entitled to do immediately before such temporary prohibition, diversion or
restriction in respect of any apparatus which at the time of the prohibition, diversion or restriction was
in that highway.

(2) The Protective Provisions in this Part of this Schedule apply and take precedence over article
3232 (apparatus and rights of statutory undertakers in stopped up streets) which shall not apply to
Cadent.

Protective works to buildings

65.—(1)  The undertaker, in the case of the powers conferred by article 18 (protective works to
buildings), must exercise those powers so as not to obstruct or render less convenient the access to any
apparatus without the written consent of Cadent and, if by reason of the exercise of those powers any
damage to any apparatus (other than apparatus the repair of which is not reasonably necessary in view
of its intended removal or abandonment) or property of Cadent or any interruption in the supply of gas
by Cadent, as the case may be, is caused, the undertaker must bear and pay on demand the cost
reasonably incurred by Cadent in making good such damage or restoring the supply; and, subject to
sub-paragraph (2), will—

(a) pay compensation to Cadent for any loss sustained by it; and

(b) indemnify Cadent against all claims, demands proceedings, costs, damages and expenses
which may be made or taken against or recovered from or incurred by Cadent, by reason of
any such damage or interruption.

(2) Nothing in this paragraph imposes any liability on the undertaker with respect to any damage or
interruption to the extent that such damage or interruption is attributable to the act, neglect or default of
Cadent or its contractors or workers; and Cadent will give to the undertaker reasonable notice of any
claim or demand as aforesaid and no settlement or compromise thereof shall be made by Cadent, save
in respect of any payment required under a statutory compensation scheme, without first consulting the
undertaker and giving the undertaker an opportunity to make representations as to the claim or demand.

Acquisition of land

66.—(1)  Regardless of any provision in this Order or anything shown on the land plan or contained
in the book of reference to the Order, the undertaker may not appropriate or acquire any land interest or
appropriate, acquire, extinguish, interfere with or override any easement, other interest or right or
apparatus of Cadent otherwise than by agreement.

(2) As a condition of agreement between the parties in sub-paragraph (1), prior to the carrying out of
any part of the authorised works (or in such other timeframe as may be agreed between Cadent and the
undertaker) that are subject to the requirements of this Part of this Schedule that will cause any conflict
with or breach the terms of any easement or other legal or land interest of Cadent or affect the
provisions of any enactment or agreement regulating the relations between Cadent and the undertaker in
respect of any apparatus laid or erected in land belonging to or secured by the undertaker, the
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undertaker must as Cadent reasonably requires enter into such deeds of consent and variations upon
such terms and conditions as may be agreed between Cadent and the undertaker acting reasonably and
which must be no less favourable on the whole to Cadent unless otherwise agreed by Cadent and the
undertaker must use reasonable endeavours to procure and/or secure the consent and entering into of
such deeds and variations by all other third parties with an interest in the land at that time who are
affected by such authorised works.

(3) The undertaker and Cadent agree that where there is any inconsistency or duplication between the
provisions set out in this Part of this Schedule relating to the relocation or removal of apparatus
including but not limited to the payment of costs and expenses relating to such relocation or removal of
apparatus and the provisions of any existing easement, rights, agreements and licences granted, used,
enjoyed or exercised by Cadent or other enactments relied upon by Cadent as of right or other use in
relation to the apparatus, then the provisions in this Part of this Schedule will prevail.

(4) Any agreement or consent granted by Cadent under paragraph 69 or any other paragraph of this
Part of this Schedule, will not be taken to constitute agreement under sub-paragraph (1).

(5) As a condition of an agreement between the parties in sub-paragraph (1) that involves
decommissioned apparatus being left in situ in land owned by the undertaker, the undertaker must
accept a surrender of any existing easement or other interest of Cadent in such decommissioned
apparatus and consequently acquire title to such decommissioned apparatus and release Cadent from all
liabilities in respect of such decommissioned apparatus from the date of such surrender but excluding
any liabilities that exist prior to the date of such surrender.

(6) Where the undertaker acquires the freehold of any land which is subject to any Cadent right or
interest (including, without limitation, easements and agreements relating to rights or other interests)
and the provisions of paragraph 68 do not apply, the undertaker must—

(a) retain any notice of Cadent’s easement, right or other interest on the title to the relevant land
when registering the undertaker’s title to such acquired land; and

(b) (where no such notice of Cadent’s easement, right or other interest exists in relation to such
acquired land or any such notice is registered only on the Land Charges Register) include
(with its application to register title to the undertaker’s interest in such acquired land at the
Land Registry) a notice of Cadent’s easement, right or other interest in relation to such
acquired land.

Removal of apparatus

67.—(1)  If, in the exercise of any agreement reached in accordance with paragraph 66, or in any
other authorised manner, the undertaker acquires any interest in any land in which any apparatus is
placed, that apparatus must not be decommissioned or removed under this Part of this Schedule and any
right of Cadent to maintain that apparatus in that land must not be extinguished until alternative
apparatus has been constructed, is in operation, and the rights and facilities referred to in sub-paragraph
(2) have been provided, to the satisfaction of Cadent and in accordance with sub-paragraphs (2) to (5)
inclusive.

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held,
appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in
that land, it must give to Cadent advance written notice of that requirement, together with a plan and
section of the work proposed, and of the proposed position of the alternative apparatus to be provided
or constructed and in that case (or if in consequence of the exercise of any of the powers conferred by
this Order Cadent reasonably needs to move or remove any of its apparatus) the undertaker must afford
to Cadent to its satisfaction (taking into account paragraph 69(1)) the necessary facilities and rights—

(a) for the construction of alternative apparatus (including appropriate working areas required to
reasonably and safely undertake necessary works by Cadent in respect of the apparatus);

(b) subsequently for the maintenance of that apparatus (including appropriate working areas
required to reasonably and safely undertake necessary works by Cadent in respect of the
apparatus); and

(c) to allow access to that apparatus (including appropriate working areas required to reasonably
and safely undertake necessary works by Cadent in respect of the apparatus).

(3) If the undertaker is unable to afford such facilities and rights as are mentioned in sub-paragraph
(2), in the land in which the alternative apparatus or part of such apparatus is to be constructed, Cadent
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may, on receipt of a written notice to that effect from the undertaker, take such steps as are reasonable
in the circumstances in an endeavour to assist the undertaker in obtaining the necessary facilities and
rights in the land in which the alternative apparatus is to be constructed save that this obligation will not
extend to the requirement for Cadent to use its compulsory purchase powers to this end unless it (in its
absolute discretion) elects to so do.

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under this
Part of this Schedule must be constructed in such manner and in such line or situation as may be agreed
between Cadent and the undertaker.

(5) Cadent must, after the alternative apparatus to be provided or constructed has been agreed, and
subject to the prior grant to Cadent of such facilities and rights as are referred to in sub-paragraph (2) or
(3) have been afforded to Cadent to its satisfaction, then proceed without unnecessary delay to
construct and bring into operation the alternative apparatus and subsequently to decommission or
remove any apparatus required by the undertaker to be decommissioned or removed under the
provisions of this Part of this Schedule.

Facilities and rights for alternative apparatus

68.—(1)  Where, in accordance with the provisions of this Part of this Schedule, the undertaker
affords to or secures for Cadent facilities and rights in land for the access to, or construction and
maintenance of, alternative apparatus in substitution for apparatus to be decommissioned or removed,
those facilities and rights must be granted upon such terms and conditions as may be agreed between
the undertaker and Cadent and must be no less favourable on the whole to Cadent than the facilities and
rights enjoyed by it in respect of the apparatus to be decommissioned or removed unless otherwise
agreed by Cadent.

(2) If the facilities and rights to be afforded by the undertaker and agreed with Cadent under
sub-paragraph (1) in respect of any alternative apparatus, and the terms and conditions subject to which
those facilities and rights are to be granted, are less favourable on the whole to Cadent than the
facilities and rights enjoyed by it in respect of the apparatus to be decommissioned or removed (in
Cadent’s opinion, acting reasonably), then the terms and conditions to which those facilities and rights
are subject in the matter will be referred to arbitration in accordance with paragraph 75 (arbitration) of
this Part of this Schedule and the arbitrator will make such provision for the payment of compensation
by the undertaker to Cadent as appears to the arbitrator to be reasonable having regard to all the
circumstances of the particular case.

Retained apparatus: protection of Cadent

69.—(1)  Not less than 56 days (or such time period as may be agreed in writing between Cadent and
the undertaker) before the commencement of any specified works the undertaker must submit to Cadent
a plan and, if reasonably required by Cadent, a ground monitoring scheme in respect of those works.

(2) The plan to be submitted to Cadent under sub-paragraph (1) must include a method statement and
describe—

(a) the exact position of the works;

(b) the level at which these are proposed to be constructed or renewed;

(c) the manner of their construction or renewal including details of excavation, positioning of
plant etc.;

(d) the position of all apparatus;

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such
apparatus; and

(f) any intended maintenance regimes.

(3) The undertaker must not commence any specified works until Cadent has given written approval
of the plan so submitted (and the ground monitoring scheme if required).

(4) Any approval of Cadent required under sub-paragraph (3)—

(a) may be given subject to reasonable conditions for any purpose mentioned in sub-paragraphs
(5) or (7); and

(b) must not be unreasonably withheld or delayed.
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(5) In relation to any specified works to which sub-paragraph (1) applies, Cadent may require such
modifications to be made to the plan as may be reasonably necessary for the purpose of securing
apparatus against interference or risk of damage or for the purpose of providing or securing proper and
convenient means of access to any apparatus.

(6) Works to which this paragraph applies must only be executed in accordance with the plan,
submitted under sub-paragraphs (1) and (2) or, as relevant, sub-paragraph (4), as approved or as
amended from time to time by agreement between the undertaker and Cadent, and in accordance with
all conditions imposed under sub-paragraph (4)(a), and Cadent will be entitled to watch and inspect the
execution of those works.

(7) Where Cadent requires any protective works to be carried out by itself or by the undertaker
(whether of a temporary or permanent nature) such protective works, inclusive of any measures or
schemes required and approved as part of the plan approved pursuant to this paragraph, must be carried
out to Cadent’s satisfaction prior to the commencement of any specified works (or any relevant part
thereof) for which protective works are required prior to commencement.

(8) If Cadent, in consequence of the works proposed by the undertaker, reasonably requires the
removal of any apparatus and gives written notice to the undertaker of that requirement, sub-paragraphs
(1) to (3) and (6) to (8) apply as if the removal of the apparatus had been required by the undertaker
under paragraph 67(2) provided that such written notice must be given by Cadent to the undertaker no
later than as part of the approval of a plan submitted pursuant to sub-paragraph (1).

(9) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but in no case less than 56 days before commencing the execution of the specified works, a new
plan, instead of the plan previously submitted, and having done so the provisions of this paragraph will
apply to and in respect of the new plan.

(10) The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry out
emergency works as defined in the 1991 Act but in that case it must give to Cadent notice as soon as is
reasonably practicable and a plan of those works and must comply with—

(a) the conditions imposed under sub-paragraph (4)(a) insofar as is reasonably practicable in the
circumstances; and

(b) sub-paragraph (11) at all times.

(11) At all times when carrying out any works authorised under the Order the undertaker must
comply with Cadent’s policies for safe working in proximity to gas apparatus “CD/SP/SSW/22
(Cadent’s policies for safe working in the vicinity of Cadent’s Assets)” and HSE’s “HS(⁓G)47
Avoiding Danger from underground services”.

(12) As soon as reasonably practicable after any ground subsidence event attributable to the
authorised works the undertaker must implement an appropriate ground mitigation scheme save that
Cadent retains the right to carry out any further necessary protective works for the safeguarding of its
apparatus and can recover any such costs in line with paragraph 70.

Expenses

70.—(1)  Subject to the following provisions of this paragraph, the undertaker must pay to Cadent on
demand, all charges, costs and expenses reasonably anticipated or incurred by Cadent in, or in
connection with, the inspection, removal, relaying or replacing, alteration or protection of any
apparatus or the construction of any new or alternative apparatus which may be required in
consequence of the execution of any authorised works as are referred to in this Part of this Schedule
including without limitation—

(a) any costs reasonably incurred by or compensation properly paid by Cadent in connection with
the acquisition of rights or the exercise of statutory powers for such apparatus including
without limitation all costs (including professional fees) incurred by Cadent as a consequence
of Cadent—

(i) using its own compulsory purchase powers to acquire any necessary rights under
paragraph 67(3) if it elects to do so; or

(ii) exercising any compulsory purchase powers in the Order transferred to or benefitting
Cadent;
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(b) in connection with the cost of the carrying out of any diversion work or the provision of any
alternative apparatus;

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant
apparatus;

(d) the approval of plans;

(e) the carrying out of protective works, plus a capitalised sum to cover the cost of maintaining
and renewing permanent protective works;

(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the
installation or removal of any temporary works reasonably necessary in consequence of the
execution of any such works referred to in this Part of this Schedule;

(g) any watching brief pursuant to paragraph 69(6).

(2) There will be deducted from any sum payable under sub-paragraph (1) the value of any apparatus
removed under the provisions of this Part of this Schedule and which is not re-used as part of the
alternative apparatus, that value being calculated after removal.

(3) If in accordance with the provisions of this Part of this Schedule—

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution
for existing apparatus of worse type, of smaller capacity or of smaller dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was situated,

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not
determined by arbitration in accordance with paragraph 75 to be necessary, then, if such placing
involves cost in the construction of works under this Part of this Schedule exceeding that which would
have been involved if the apparatus placed had been of the existing type, capacity or dimensions, or at
the existing depth, as the case may be, the amount which apart from this sub-paragraph would be
payable to Cadent by virtue of sub-paragraph (1) will be reduced by the amount of that excess, save
where it is not possible or appropriate in the circumstances (including due to statutory or regulatory
changes) to obtain the existing type of apparatus at the same capacity and dimensions or place at the
existing depth in which case full costs will be borne by the undertaker.

(4) For the purposes of sub-paragraph (3)—

(a) an extension of apparatus to a length greater than the length of existing apparatus will not be
treated as a placing of apparatus of greater dimensions than those of the existing apparatus;
and

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole will be treated as if it also had
been agreed or had been so determined.

(5) An amount which apart from this sub-paragraph would be payable to Cadent in respect of works
by virtue of sub-paragraph (1) will, if the works include the placing of apparatus provided in
substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on Cadent any
financial benefit by deferment of the time for renewal of the apparatus in the ordinary course, be
reduced by the amount which represents that benefit.

Indemnity

71.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction of
any such works authorised by this Part of this Schedule (including without limitation relocation,
diversion, decommissioning, construction and maintenance of apparatus or alternative apparatus) or in
consequence of the construction, use, maintenance or failure of any of the authorised works by or on
behalf of the undertaker or in consequence of any act or default of the undertaker (or any person
employed or authorised by it) in the course of carrying out such works, including without limitation
works carried out by the undertaker under this Part of this Schedule or any subsidence resulting from
any of these works, any damage is caused to any apparatus or alternative apparatus (other than
apparatus the repair of which is not reasonably necessary in view of its intended removal for the
purposes of the authorised works) or property of Cadent, or there is any interruption in any service
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provided, or in the supply of any goods, by Cadent, or Cadent becomes liable to pay any amount to any
third party, the undertaker will—

(a) bear and pay on demand accompanied by an invoice or claim from Cadent, the cost reasonably
incurred by Cadent in making good such damage or restoring the supply; and

(b) indemnify Cadent for any other expenses, loss, demands, proceedings, damages, claims,
penalty, or costs incurred by or recovered from Cadent, by reason or in consequence of any
such damage or interruption or Cadent becoming liable to any third party as aforesaid other
than arising from any negligence or default of Cadent.

(2) The fact that any act or thing may have been done by Cadent on behalf of the undertaker or in
accordance with a plan approved by Cadent or in accordance with any requirement of Cadent or under
its supervision including under any watching brief will not (unless sub-paragraph (3) applies) excuse
the undertaker from liability under the provisions of this sub-paragraph (1) unless Cadent fails to carry
out and execute the works properly with due care and attention and in a skilful and workman like
manner or in a manner that does not accord with the approved plan or in a manner as may otherwise be
agreed between the undertaker and Cadent.

(3) Nothing in sub-paragraph (1) will impose any liability on the undertaker in respect of—

(a) any damage or interruption to the extent that it is attributable to the neglect or default of
Cadent, its officers, servants, contractors or agents; and

(b) any authorised works or any other works authorised by this Part of this Schedule carried out
by Cadent as an assignee, transferee or lessee of the undertaker with the benefit of the Order
pursuant to section 156 of the 2008 Act or article 35 (consent to transfer the benefit of the
Order) subject to the proviso that once such works become apparatus (“new apparatus”), any
authorised works yet to be executed and not falling within this paragraph (b) will be subject to
the full terms of this Part of this Schedule including this paragraph in respect of such new
apparatus.

(4) Cadent must give the undertaker reasonable notice of any such third party claim or demand and
no settlement or compromise must, unless payment is required in connection with a statutory
compensation scheme, be made without first consulting the undertaker and considering its
representations.

Enactments and agreements

72. Save to the extent provided for to the contrary elsewhere in this Part of this Schedule, or by
agreement in writing between Cadent and the undertaker, nothing in this Part of this Schedule will
affect the provisions of any enactment or agreement regulating the relations between the undertaker and
Cadent in respect of any apparatus laid or erected in land belonging to the undertaker on the date on
which this Order is made.

Co-operation

73.—(1)  Where in consequence of the proposed construction of any of the authorised works, the
undertaker or Cadent requires the removal of apparatus under paragraph 67(2)) or Cadent makes
requirements for the protection or alteration of apparatus under paragraph 69, the undertaker will use its
best endeavours to co-ordinate the execution of the works in the interests of safety and the efficient and
economic execution of the authorised works and taking into account the need to ensure the safe and
efficient operation of Cadent’s undertaking and Cadent will use its best endeavours to co-operate with
the undertaker for that purpose.

(2) For the avoidance of doubt whenever Cadent’s consent, agreement or approval is required in
relation to plans, documents or other information submitted by the undertaker or the taking of action by
the undertaker, Cadent’s consent must not be unreasonably withheld or delayed.

Access

74. If in consequence of any agreement reached in accordance with paragraph 66(1) or the powers
granted under this Order the access to any apparatus (including appropriate working areas required to
reasonably and safely undertake necessary works by Cadent in respect of the apparatus) is materially
obstructed, the undertaker must provide such alternative rights and means of access to such apparatus
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as will enable Cadent to maintain or use the apparatus no less effectively than was possible before such
obstruction.

Arbitration

75. Save for differences or disputes arising under paragraphs 67(2), 67(4), 68(1) and paragraph 69,
any difference or dispute arising between the undertaker and Cadent under this Part of this Schedule
must, unless otherwise agreed in writing between the undertaker and Cadent, be determined by
arbitration in accordance with article 42 (arbitration) and in settling any difference or dispute, the
arbitrator must have regard to the requirements of Cadent for ensuring the safety, economic and
efficient operation of Cadent’s apparatus.

Notices

76. The plans submitted to Cadent by the undertaker pursuant to paragraph 69(1) must be sent to
Cadent Gas Limited Plant Protection by e-mail to plantprotection@cadentgas.com copied by e-mail to
landservices@cadentgas.com and sent to the General Counsel Department at Cadent’s registered office
or such other address as Cadent may from time to time appoint instead for that purpose and notify to the
undertaker in writing.

PART 7

FOR THE PROTECTION OF ANGLIAN WATER SERVICES LIMITED

Application

77. The following provisions have effect for the protection of Anglian Water unless otherwise agreed
in writing between the undertaker and Anglian Water.

Interpretation

78. In this Part of this Schedule—

“alternative apparatus” means alternative apparatus adequate to enable Anglian Water to fulfil its
statutory functions in no less efficient a manner than previously;

“Anglian Water” means Anglian Water Services Limited;

“apparatus” means—

(a) works, mains, pipes or other apparatus belonging to or maintained by Anglian Water for the
purposes of water supply and sewerage;

(b) any drain or works vested in Anglian Water under the Water Industry Act 1991(a);

(c) any sewer which is so vested or is the subject of a notice of intention to adopt given under
section 102(4) of the Water Industry Act 1991 or an agreement to adopt made under section
104 of that Act;

(d) any drainage system constructed for the purpose of reducing the volume of surface water
entering any public sewer belonging to Anglian Water; and

(e) includes a sludge main, disposal main or sewer outfall and any manholes, ventilating shafts,
pumps or other accessories forming part of any such sewer, drain or works (within the
meaning of section 219 of the Water Industry Act 1991), and includes any structure in which
apparatus is or is to be lodged or which gives or will give access to apparatus,

and for the purpose of this definition, where words are defined by section 219 of that Act, they
shall be taken to have the same meaning;

“functions” includes powers and duties;

(a) 1991 c. 57.
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“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference to
apparatus or alternative apparatus under, over or upon land; and

“plan” includes all designs, drawings, specifications, method statements, soil reports, programmes,
calculations, risk assessments and other documents that are reasonably necessary properly and
sufficiently to describe the works to be executed.

On street apparatus

79. This Part of this Schedule does not apply to apparatus in respect of which the relations between
the undertaker and Anglian Water are regulated by the provisions of Part 3 of the 1991 Act.

Apparatus in stopped up streets

80.—(1)  Where any street or public right of way is subject to temporary prohibition or restriction of
use under article 11 (temporary prohibition or restriction of use of streets and public rights of way),
where Anglian Water has apparatus in the street or accessed by virtue of that street, it has the same
powers and rights in respect of that apparatus as it enjoyed immediately before the prohibition or
restriction of use and the undertaker must grant to Anglian Water legal easements reasonably
satisfactory to Anglian Water in respect of such apparatus and access to it, but nothing in this paragraph
affects any right of the undertaker or of Anglian Water to require the removal of that apparatus under
paragraph 83 or the power of the undertaker to carry out works under paragraph 85.

(2) Regardless of the temporary prohibition or restriction of use or diversion of any highway under
the powers conferred by article 11 (temporary prohibition or restriction of use of streets and public
rights of way), Anglian Water is at liberty at all times to take all necessary access across any such
stopped up highway and to execute and do all such works and things in, upon or under any such
highway as may be reasonably necessary or desirable to enable it to maintain any apparatus which at
the time of the prohibition or restriction of use or diversion was in that highway.

Protective works to buildings

81. The undertaker, in the case of the powers conferred by article 18 (protective works to buildings),
must not exercise those powers so as to obstruct or render less convenient the access to any apparatus
without the written consent of Anglian Water (such consent not to be unreasonably withheld or
delayed).

Acquisition of land

82. Regardless of any provision in this Order or anything shown on the land plan, the undertaker must
not acquire any apparatus otherwise than by agreement.

Removal of apparatus

83.—(1)  If, in the exercise of the powers conferred by this Order, the undertaker acquires any interest
in any land in which any apparatus is placed or requires that Anglian Water’s apparatus is relocated or
diverted, that apparatus must not be removed under this Part of this Schedule, and any right of Anglian
Water to maintain that apparatus in that land must not be extinguished, until

(a) alternative apparatus has been constructed and is in operation to the reasonable satisfaction of
Anglian Water in accordance with sub-paragraphs (2) to (8); and

(b) facilities and rights have been secured for that alternative apparatus in accordance with
paragraph 84.

(2) If, for the purpose of executing any works in, on or under any land purchased, held, appropriated
or used under this Order, the undertaker requires the removal of any apparatus placed in that land, the
undertaker must give to Anglian Water 28 days’ written notice of that requirement, together with a plan
of the work proposed, and of the proposed position of the alternative apparatus to be provided or
constructed and in that case (or if in consequence of the exercise of any of the powers conferred by this
Order an undertaker reasonably needs to remove any of its apparatus) the undertaker must, subject to
sub-paragraph (3), afford to Anglian Water the necessary facilities and rights for the construction of
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alternative apparatus in other land of the undertaker and subsequently for the maintenance of that
apparatus.

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other
land of the undertaker, or the undertaker is unable to afford such facilities and rights as are mentioned
in sub-paragraph (2) in the land in which the alternative apparatus or part of such apparatus is to be
constructed Anglian Water must, on receipt of a written notice to that effect from the undertaker, as
soon as reasonably possible use its best endeavours to obtain the necessary facilities and rights in the
land in which the alternative apparatus is to be constructed.

(4) Any alternative apparatus to be constructed in land of the undertaker under this Part of this
Schedule must be constructed in such manner and in such line or situation as may be agreed between
Anglian Water and the undertaker or in default of agreement settled by arbitration in accordance with
article 42 (arbitration).

(5) Anglian Water must, after the alternative apparatus to be provided or constructed has been agreed
or settled by arbitration in accordance with article 42 (arbitration), and after the grant to Anglian Water
of any such facilities and rights as are referred to in sub-paragraphs (2) or (3), proceed without
unnecessary delay to construct and bring into operation the alternative apparatus and subsequently to
remove any apparatus required by the undertaker to be removed under the provisions of this Part of this
Schedule.

(6) Regardless of anything in sub-paragraph (5), if Anglian Water gives notice in writing to the
undertaker that it desires the undertaker to execute any work, or part of any work in connection with the
construction or removal of apparatus in any land of the undertaker or to the extent that Anglian Water
fails to proceed with that work in accordance with sub-paragraph (5) or the undertaker and Anglian
Water otherwise agree, that work, instead of being executed by Anglian Water, must be executed by the
undertaker without unnecessary delay under the superintendence, if given, and to the reasonable
satisfaction of Anglian Water.

(7) If Anglian Water fails either reasonably to approve, or to provide reasons for its failure to
approve along with an indication of what would be required to make acceptable, any proposed details
relating to required removal works under sub-paragraph (2) within 28 days of receiving a notice of the
required works from the undertaker, then such details are deemed to have been approved. For the
avoidance of doubt, any such “deemed consent” does not extend to the actual undertaking of the
removal works, which shall remain the sole responsibility of Anglian Water or its contractors.

(8) Whenever alternative apparatus is to be or is being substituted for existing apparatus, the
undertaker shall, before taking or requiring any further step in such substitution works, use best
endeavours to comply with Anglian Water’s reasonable requests for a reasonable period of time to
enable Anglian Water to—

(a) make network contingency arrangements; or

(b) bring such matters as it may consider reasonably necessary to the attention of end users of the
utility in question.

Facilities and rights for alternative apparatus

84.—(1)  Where, in accordance with the provisions of this Part of this Schedule, the undertaker
affords to a utility undertaker facilities and rights for the construction and maintenance in land of the
undertaker of alternative apparatus in substitution for apparatus to be removed, those facilities and
rights are to be granted upon such terms and conditions as may be agreed between the undertaker and
Anglian Water or in default of agreement settled by arbitration in accordance with article 42
(arbitration).

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus,
and the terms and conditions subject to which those facilities and rights are to be granted, are in the
opinion of the arbitrator less favourable on the whole to Anglian Water than the facilities and rights
enjoyed by it in respect of the apparatus to be removed and the terms and conditions to which those
facilities and rights are subject, the arbitrator must make such provision for the payment of
compensation by the undertaker to Anglian Water as appears to the arbitrator to be reasonable having
regard to all the circumstances of the particular case.
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(3) Such facilities and rights as are set out in this paragraph are deemed to include any statutory
permits granted to the undertaker in respect of the apparatus in question, whether under The
Environmental Permitting (England and Wales) Regulations 2010(a) or other legislation.

Retained apparatus

85.—(1)  Not less than 28 days before starting the execution of any works in, on or under any land
purchased, held, appropriated or used under this Order that are near to, or will or may affect, any
apparatus (or any means of access to it) the removal of which has not been required by the undertaker
under paragraph 83(2), the undertaker must submit to Anglian Water a plan of the works to be
executed.

(2) Those works must be executed only in accordance with the plan submitted under sub-paragraph
(1) and in accordance with such reasonable requirements as may be made in accordance with
sub-paragraph (3) by Anglian Water for the alteration or otherwise for the protection of the apparatus,
or for securing access to it, and Anglian Water is entitled to watch and inspect the execution of those
works.

(3) Any requirements made by Anglian Water under sub-paragraph (2) must be made within a period
of 21 days beginning with the date on which a plan under sub-paragraph (1) is submitted to it.

(4) If Anglian Water in accordance with sub-paragraph (3) and in consequence of the works proposed
by the undertaker, reasonably requires the removal of any apparatus and gives written notice to the
undertaker of that requirement, paragraphs 77 to 79 and 82 to 84 apply as if the removal of the
apparatus had been required by the undertaker under paragraph 83(2).

(5) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but in no case less than 28 days before commencing the execution of any works, a new plan
instead of the plan previously submitted, and having done so the provisions of this paragraph apply to
and in respect of the new plan.

(6) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in
that case must give to Anglian Water notice as soon as is reasonably practicable and a plan of those
works as soon as reasonably practicable subsequently and must comply with sub-paragraph (3) in so far
as is reasonably practicable in the circumstances, using its reasonable endeavours to keep the impact of
those emergency works on Anglian Water’s apparatus, on the operation of its water and sewerage
network and on end-users of the services Anglian Water provides to a minimum.

(7) For the purposes of sub-paragraph (1) and without prejudice to the generality of the principles set
out in that sub-paragraph, works are deemed to be in land near Anglian Water’s apparatus (where it is a
pipe) if those works fall within the following distances measured from the medial line of such
apparatus—

(a) 4 metres where the diameter of the pipe is less than 250 millimetres;

(b) 5 metres where the diameter of the pipe is between 250 and 400 millimetres, and

(c) a distance to be agreed on a case by case basis and before the submission of the Plan under
sub-paragraph (1) is submitted where the diameter of the pipe exceeds 400 millimetres.

Expenses and costs

86.—(1)  Subject to the following provisions of this paragraph, the undertaker must repay to Anglian
Water all expenses reasonably incurred by Anglian Water in, or in connection with, the inspection,
removal, alteration or protection of any apparatus or the construction of any new apparatus which may
be required in consequence of the execution of any such works as are referred to in this Part of this
Schedule.

(2) There must be deducted from any sum payable under sub-paragraph (1) the value of any
apparatus removed under the provisions of this Part of this Schedule and which is not re-used as part of
the alternative apparatus that value being calculated after removal.

(3) If in accordance with the provisions of this Part of this Schedule—

(a) S.I. 2010/675.
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(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution
for existing apparatus of worse type, of smaller capacity or of smaller dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was situated, and the
placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is
not determined by arbitration in accordance with article 42 (arbitration) to be necessary, then,
if such placing involves cost in the construction of works under this Part of this Schedule
exceeding that which would have been involved if the apparatus placed had been of the
existing type, capacity or dimensions, or at the existing depth, as the case may be, the amount
which apart from this sub-paragraph would be payable to Anglian Water by virtue of
sub-paragraph (1) must be reduced by the amount of that excess.

(4) For the purposes of sub-paragraph (3)—

(a) an extension of apparatus to a length greater than the length of existing apparatus is not to be
treated as a placing of apparatus of greater dimensions than those of the existing apparatus;
and

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole is to be treated as if it also had
been agreed or had been so determined.

87.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction of
any such works referred to in paragraphs 81 or 83(2), or by reason of any subsidence resulting from
such development or works, any damage is caused to any apparatus or alternative apparatus (other than
apparatus the repair of which is not reasonably necessary in view of its intended removal for the
purposes of those works) or property of Anglian Water, or there is any interruption in any service
provided, or in the supply of any goods, by Anglian Water, the undertaker must—

(a) bear and pay the cost reasonably incurred by Anglian Water in making good such damage or
restoring the supply; and

(b) make reasonable compensation to Anglian Water for any other expenses, loss, damages,
penalty or costs incurred by Anglian Water,

by reason or in consequence of any such damage or interruption.

(2) The fact that any act or thing may have been done by Anglian Water on behalf of the undertaker
or in accordance with a plan approved by Anglian Water or in accordance with any requirement of
Anglian Water or under its supervision does not, subject to sub-paragraph (3), excuse the undertaker
from liability under the provisions of sub-paragraph (1) unless Anglian Water fails to carry out and
execute the works properly with due care and attention and in a skilful and professional like manner or
in a manner that does not accord with the approved plan.

(3) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage
or interruption to the extent that it is attributable to the unlawful or unreasonable act, neglect or default
of Anglian Water, its officers, servants, contractors or agents.

(4) Anglian Water must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made, without the consent of the undertaker (such consent not to be
unreasonably withheld or delayed) who, if withholding such consent, has the sole conduct of any
settlement or compromise or of any proceedings necessary to resist the claim or demand.

(5) Anglian Water must use its reasonable endeavours to mitigate in whole or in part and to minimise
any claims, demands, proceedings, costs, damages, expenses or loss to which this paragraph applies.

Cooperation

88. Where in consequence of the proposed construction of any of the authorised development, the
undertaker or Anglian Water requires the removal of apparatus under paragraph 83(2) or Anglian
Water makes requirements for the protection or alteration of apparatus under paragraph 85, the
undertaker must use all reasonable endeavours to co-ordinate the execution of the works in the interests
of safety and the efficient and economic execution of the authorised development and taking into
account the need to ensure the safe and efficient operation of Anglian Water’s undertaking, using
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existing processes where requested by Anglian Water, provided it is appropriate to do so, and Anglian
Water must use all reasonable endeavours to co-operate with the undertaker for that purpose.

89. Where the undertaker identifies any apparatus which may belong to or be maintainable by
Anglian Water but which does not appear on any statutory map kept for the purpose by Anglian Water,
it shall inform Anglian Water of the existence and location of the apparatus as soon as reasonably
practicable.

90. Nothing in this Part of this Schedule affects the provisions of any enactment or agreement
regulating the relations between the undertaker and Anglian Water in respect of any apparatus laid or
erected in land belonging to the undertaker on the date on which this Order is made.

91. The undertaker and Anglian Water may by written agreement substitute any period of time for
those periods set out in this Part of this Schedule.

PART 8

FOR THE PROTECTION OF INTERNAL DRAINAGE BOARDS

92. The provisions of this Part have effect for the protection of the Board unless otherwise agreed in
writing between the undertaker and the Board.

93. In this Part—

“construction” includes execution, placing, altering, replacing, relaying and removal; and
“construct” and “constructed” must be construed accordingly.

“the Board” means Scunthorpe and Gainsborough Internal Drainage Board, Upper Witham Internal
Drainage Board or Trent Valley Internal Drainage Board (as applicable);

“drainage work” means any ordinary watercourse and includes any land that provides or is
expected to provide flood storage capacity for any ordinary watercourse and any bank, wall,
embankment or other structure, or any appliance, constructed or used for land drainage or flood
defence;

“Internal Drainage District” has the meaning given in the Land Drainage Act 1991(a);

“ordinary watercourse” has the meaning given in section 72 (Interpretation) of the Land Drainage
Act 1991;

“plans” includes sections, drawings, specifications and method statements;

“evidence” includes hydraulic modelling, infiltration test results and geotechnical evaluations; and

“specified work” means so much of any work or operation authorised by this Order as is in, on,
under, over or within 9 metres of a drainage work within the Board’s Internal Drainage District or
is otherwise likely to—

(a) affect any drainage work within the Board’s Internal Drainage District;

(b) affect the total volume or volumetric rate of flow of water in or flowing to or from any
drainage work within the Board’s Internal Drainage District;

(c) affect the flow of water in any drainage work within the Board’s Internal Drainage District; or

(d) affect the conservation, distribution or use of water resources.

94.—(1)  Before beginning to construct any specified work, the undertaker must submit to the Board
plans of the specified work, evidence to support said plans and any such further particulars available to
it as the Board may within 28 days of the submission of the plans reasonably require (or submission of
further particulars if required by the Board).

(2) Any such specified work must not be constructed except in accordance with such plans as may be
approved in writing by the Board or determined under paragraph 101.

(3) Any approval of the Board required under this paragraph—

(a) must not be unreasonably withheld or delayed;

(a) 1991 c. 59.
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(b) is deemed to have been given if it is neither given nor refused within 2 months of the
submission of the plans for approval (or the submission of further particulars if applicable) or,
in the case of a refusal, if it is not accompanied by a statement of the grounds of refusal; and

(c) may be given subject to such reasonable requirements and conditions as the Board may
consider appropriate.

(4) The Board must use its reasonable endeavours to respond to the submission of any plans before
the expiration of the period mentioned in sub-paragraph (3).

95. Without limiting paragraph 94, the requirements which the Board may make under that paragraph
include conditions requiring the undertaker at its own expense to construct such protective works,
whether temporary or permanent, during the construction of the specified work (including the provision
of flood banks, walls or embankments or other new works and the strengthening, repair or renewal of
existing banks, walls or embankments) as are reasonably necessary—

(a) to safeguard any drainage work against damage; or

(b) to secure that its efficiency for flood defence purposes is not impaired and that the risk of
flooding is not otherwise increased, by reason of any specified work.

96.—(1)  Subject to sub-paragraph (2), any specified work, and all protective works required by the
Board under paragraph 94, must be constructed—

(a) without unreasonable delay in accordance with the plans approved or deemed to have been
approved or settled under this Part; and

(b) to the reasonable satisfaction of the Board, and an officer of the Board is entitled to give such
notice as may be reasonably required in the circumstances to watch and inspect the
construction of such works.

(2) The undertaker must give to the Board—

(a) not less than 14 days’ notice in writing of its intention to commence construction of any
specified work; and

(b) notice in writing of its completion not later than 7 days after the date on which it is brought
into use.

(3) If the Board reasonably requires, the undertaker must construct all or part of the protective works
so that they are in place before the construction of the specified work.

(4) If any part of a specified work or any protective work required by the Board is constructed
otherwise than in accordance with the requirements of this Part, the Board may by notice in writing
require the undertaker at the undertaker’s expense to comply with the requirements of this Part or (if the
undertaker so elects and the Board in writing consents, such consent not to be unreasonably withheld or
delayed) to remove, alter or pull down the work and, where removal is required, to restore the site to its
former condition to such extent and within such limits as the Board reasonably requires.

(5) Subject to sub-paragraph (6), if within a reasonable period, being not less than 28 days from the
date when a notice under sub-paragraph (4) is served on the undertaker, the undertaker has failed to
begin taking steps to comply with the requirements of the notice and subsequently to make reasonably
expeditious progress towards their implementation, the Board may execute the works specified in the
notice, and any expenditure reasonably incurred by it in so doing is recoverable from the undertaker.

(6) In the event of any dispute as to whether sub-paragraph (4) is properly applicable to any work in
respect of which notice has been served under that sub-paragraph, or as to the reasonableness of any
requirement of such a notice, the Board must not except in emergency exercise the powers conferred by
sub-paragraph (4) until the dispute has been finally resolved by agreement or determined under
paragraph 101.

97. If by reason of the construction of any specified work or of the failure of any such work the
efficiency of any drainage work for flood defence purposes is impaired, or the drainage work is
otherwise damaged, the impairment or damage must be made good by the undertaker to the reasonable
satisfaction of the Board and, if the undertaker fails to do so, the Board may make good the impairment
or damage and recover from the undertaker the expense reasonably incurred by it in doing so.

98. The undertaker must compensate the Board in respect of all costs, charges and expenses that the
Board may reasonably incur, have to pay or may sustain—
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(a) in the examination or approval of plans and evidence under this Part;

(b) in inspecting the proposed site for and construction of any specified work or any protective
works required by the Board under this Part; and

(c) in carrying out of any surveys or tests by the Board that are reasonably required in connection
with the construction of the specified work.

99.—(1)  Without limiting the other provisions of this Part, the undertaker must compensate the Board
in respect of all claims, demands, proceedings, costs, damages, expenses or loss that may be made or
taken against, reasonably recovered from or incurred by the Board by reason of—

(a) any damage to any drainage work so as to impair its efficiency for the purposes of flood
defence;

(b) any flooding or increased flooding of any such land which is caused by, or results from, the
construction of the specified work or any act or omission of the undertaker, its contractors,
agents or employees whilst engaged upon the work.

(2) The Board must give to the undertaker reasonable notice of any such claim or demand, and no
settlement or compromise may be made without the agreement of the undertaker which agreement must
not be unreasonably withheld or delayed.

(3) The Board must use its reasonable endeavours to mitigate in whole or in part and to minimise any
claims, demands, proceedings, costs, damages, expenses or loss to which this paragraph applies. If
requested to do so by the undertaker, the Board must provide an explanation of how the claim has been
minimised. The undertaker is only liable under this paragraph for claims reasonably incurred by the
Board.

100. The fact that any work or thing has been executed or done by the undertaker in accordance with
a plan approved or deemed to be approved by the Board, or to its satisfaction, or in accordance with
any directions or award of an arbitrator, does not relieve the undertaker from any liability under this
Part.

101. Any dispute between the undertaker and the Board under this Part, unless otherwise agreed,
must be determined by arbitration under article 42 (arbitration), but must be determined by the
Secretary of State for Environment, Food and Rural Affairs and the Secretary of State for Business,
Energy and Industrial Strategy acting jointly on a reference to them by the undertaker or the Board,
after notice in writing by one to the other.

PART 9

FOR THE PROTECTION OF THE ENVIRONMENT AGENCY

102. The following provisions apply for the protection of the Agency unless otherwise agreed in
writing between the undertaker and the Agency.

103. In this Part of this Schedule—

“the Agency” means the Environment Agency;

“construction” includes execution, placing, altering, replacing, relaying and removal and
excavation and “construct” and “constructed” must be construed accordingly;

“drainage work” means any main river and includes any land which provides flood storage capacity
for any main river and any bank, wall, embankment or other structure, or any appliance,
constructed or used for land drainage, flood defence or tidal monitoring;

“fishery” means any waters containing fish and fish in, or migrating to or from, such waters and the
spawn, spawning ground, habitat or food of such fish;

“main river” has the same meaning given in section 113 of the Water Resources Act 1991;

“plans” includes sections, drawings, specifications, calculations and method statements;

“remote defence” means any berm, wall or embankment that is constructed for the purposes of
preventing or alleviating flooding from, or in connection with, any main river; and
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“specified work” means so much of any work or operation authorised by this Order as is in, on,
under, over or within—

(a) 8 metres of the base of a remote defence which is likely to—

(i) endanger the stability of, cause damage or reduce the effectiveness of that remote
defence; or

(ii) interfere with the Agency’s access to or along that remote defence;

(b) 16 metres of a drainage work involving a tidal main river or 8 metres of a drainage work
involving a non-tidal main river; or

(c) any distance of a drainage work and is otherwise likely to—

(i) affect any drainage work or the volumetric rate of flow of water in or flowing to or from
any drainage work;

(ii) affect the flow, purity or quality of water in any main river or other surface waters;

(iii) cause obstruction to the free passage of fish or damage to any fishery;

(iv) affect the conservation, distribution or use of water resources; or

(v) affect the conservation value of the main river and habitats in its immediate vicinity;

or which involves—

(d) an activity that includes dredging, raising or taking of any sand, silt, ballast, clay, gravel or
other materials from or off the bed or banks of a drainage work (or causing such materials to
be dredged, raised or taken), including hydrodynamic dredging or desilting; and

(e) any quarrying or excavation within 16 metres of a drainage work which is likely to cause
damage to or endanger the stability of the banks or structure of that drainage work.

Submission and approval of plans

104.—(1)  Before beginning to construct any specified work, the undertaker must submit to the
Agency plans of the specified work and such further particulars available to it as the Agency may
within 28 days of the receipt of the plans reasonably request.

(2) Any such specified work must not be constructed except in accordance with such plans as may be
approved in writing by the Agency, or determined under paragraph 114.

(3) Any approval of the Agency required under this paragraph—

(a) must not be unreasonably withheld or delayed;

(b) is deemed to have been refused if it is neither given nor refused within 2 months of the
submission of the plans or receipt of further particulars if such particulars have been requested
by the Agency for approval; and

(c) may be given subject to such reasonable requirements as the Agency may have for the
protection of any drainage work or the fishery or for the protection of water resources, or for
the prevention of flooding or pollution or for nature conservation in the discharge of its
environmental duties.

(4) The Agency must use its reasonable endeavours to respond to the submission of any plans before
the expiration of the period mentioned in sub-paragraph (3)(b).

(5) In the case of a refusal, if requested to do so, the Agency must provide reasons for the grounds of
that refusal.

Construction of protective works

105. Without limiting paragraph 104, the requirements which the Agency may have under that
paragraph include conditions requiring the undertaker, at its own expense, to construct such protective
works, whether temporary or permanent, before or during the construction of the specified works
(including the provision of flood banks, walls or embankments or other new works and the
strengthening, repair or renewal of existing banks, walls or embankments) as are reasonably
necessary—

(a) to safeguard any drainage work against damage; or
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(b) to secure that its efficiency for flood defence purposes is not impaired and that the risk of
flooding is not otherwise increased,

by reason of any specified work.

Timing of works and service of notices

106.—(1)  Subject to sub-paragraph (2), any specified work, and all protective works required by the
Agency under paragraph 105, must be constructed—

(a) without unreasonable delay in accordance with the plans approved under this Part of this
Schedule; and

(b) to the reasonable satisfaction of the Agency,

and the Agency is entitled by its officer to watch and inspect the construction of such works.

(2) The undertaker must give to the Agency not less than 14 days’ notice in writing of its intention to
commence construction of any specified work and notice in writing of its completion not later than 7
days after the date on which it is completed.

(3) If the Agency reasonably requires, the undertaker must construct all or part of the protective
works so that they are in place prior to the construction of any specified work to which the protective
works relate.

Works not in accordance with this Part of this Schedule

107.—(1)  If any part of a specified work or any protective work required by the Agency is
constructed otherwise than in accordance with the requirements of this Part of this Schedule, the
Agency may by notice in writing require the undertaker at the undertaker’s own expense to comply with
the requirements of this Part of this Schedule or (if the undertaker so elects and the Agency in writing
consents, such consent not to be unreasonably withheld or delayed) to remove, alter or pull down the
work and, where removal is required, to restore the site to its former condition to such extent and within
such limits as the Agency reasonably requires.

(2) Subject to sub-paragraph (3), if, within a reasonable period, being not less than 28 days beginning
with the date when a notice under sub-paragraph 107(1) is served upon the undertaker, the undertaker
has failed to begin taking steps to comply with the requirements of the notice and has not subsequently
made reasonably expeditious progress towards their implementation, the Agency may execute the
works specified in the notice and any reasonable expenditure incurred by the Agency in so doing is
recoverable from the undertaker.

(3) In the event of any dispute as to whether sub-paragraph 107(1) is properly applicable to any work
in respect of which notice has been served under that sub-paragraph, or as to the reasonableness of any
requirement of such a notice, the Agency must not, except in the case of an emergency, exercise the
powers conferred by sub-paragraph (2) until the dispute has been finally determined in accordance with
sub-paragraph 107(1)

Maintenance of works

108.—(1)  Subject to sub-paragraph (6) the undertaker must from the commencement of the
construction of the specified works maintain in good repair and condition and free from obstruction any
drainage work which is situated within the Order limits and on Order land, whether or not the drainage
work is constructed under the powers conferred by this Order or is already in existence.

(2) If any such drainage work which the undertaker is liable to maintain is not maintained to the
reasonable satisfaction of the Agency, the Agency may by notice in writing require the undertaker to
repair and restore the work, or any part of such work, or (if the undertaker so elects and the Agency in
writing consents, such consent not to be unreasonably withheld or delayed), to remove the work and
restore the site to its former condition, to such extent and within such limits as the Agency reasonably
requires.

(3) Subject to sub-paragraph (5), if, within a reasonable period, being not less than 28 days beginning
with the date on which a notice in respect of any drainage work is served under sub-paragraph (2) on
the undertaker, the undertaker has failed to begin taking steps to comply with the requirements of the
notice and has not subsequently made reasonably expeditious progress towards their implementation,
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the Agency may do what is necessary for such compliance and any reasonable expenditure incurred by
the Agency in so doing is recoverable from the undertaker.

(4) If there is any failure by the undertaker to obtain consent or comply with conditions imposed by
the Agency in accordance with these protective provisions the Agency may serve written notice
requiring the undertaker to cease all or part of the specified works and the undertaker must cease the
specified works or part thereof until it has obtained the consent or complied with the condition unless
the cessation of the specified works or part thereof would cause greater damage than compliance with
the written notice.

(5) In the event of any dispute as to the reasonableness of any requirement of a notice served under
sub-paragraph (2), the Agency must not, except in the case of an emergency, exercise the powers
conferred by sub-paragraph (3) until the dispute has been finally determined in accordance with
paragraph 114.

(6) This paragraph does not apply to—

(a) drainage works which are vested in the Agency, or which the Agency or another person is
liable to maintain and is not proscribed by the powers of the Order from doing so; and

(b) any obstruction of a drainage work expressly authorised in the approval of specified works
plan and carried out in accordance with the provisions of this Part of this Schedule provided
that any obstruction is removed as soon as reasonably practicable.

Remediating impaired drainage work

109. If by reason of the construction of any specified work or of the failure of any such work, the
efficiency of any drainage work for flood defence purposes is impaired, or that drainage work is
otherwise damaged, such impairment or damage must be made good by the undertaker to the
reasonable satisfaction of the Agency and if the undertaker fails to do so, the Agency may make good
the impairment or damage and recover any expenditure incurred by the Agency in so doing from the
undertaker.

Agency access

110. If by reason of construction of the specified work the Agency’s access to flood defences or
equipment maintained for flood defence purposes is materially obstructed, the undertaker must provide
such alternative means of access that will allow the Agency to maintain the flood defence or use the
equipment no less effectively than was possible before the obstruction within 24 hours of or as soon as
reasonably practicable after the undertaker becoming aware of such obstruction.

Free passage of fish

111.—(1)  The undertaker must take all such measures as may be reasonably practicable to prevent
any interruption of the free passage of fish in the fishery during the construction of any specified work.

(2) If by reason of—

(a) the construction of any specified work; or

(b) the failure of any such work,

damage to the fishery is caused, or the Agency has reason to expect that such damage may be caused,
the Agency may serve notice on the undertaker requiring it to take such steps as may be reasonably
practicable to make good the damage, or, as the case may be, to protect the fishery against such
damage.

(3) If within such time as may be reasonably practicable for that purpose after the receipt of written
notice from the Agency of any damage or expected damage to a fishery, the undertaker fails to take
such steps as are described in sub-paragraph (2), the Agency may take those steps and any expenditure
incurred by the Agency in doing so is recoverable from the undertaker.

(4) In any case where immediate action by the Agency is reasonably required in order to secure that
the risk of damage to the fishery is avoided or reduced, the Agency may take such steps as are
reasonable for the purpose, and may recover from the undertaker any expenditure incurred in so doing
provided that notice specifying those steps is served on the undertaker as soon as reasonably
practicable after the Agency has taken, or commenced to take, the steps specified in the notice.
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Indemnity

112. The undertaker indemnifies the Agency in respect of all costs, charges and expenses which the
Agency may reasonably incur—

(a) in the examination or approval of plans under this Part of this Schedule;

(b) in the inspection of the construction of the specified works or any protective works required
by the Agency under this Part of this Schedule; and

(c) in the carrying out of any surveys or tests by the Agency which are reasonably required in
connection with the construction of the specified works.

113.—(1)  The undertaker is responsible for and indemnifies the Agency against all costs and losses,
liabilities, claims and demands not otherwise provided for in this Schedule which may be reasonably
incurred or suffered by the Agency by reason of, or arising out of—

(a) the construction, operation or maintenance of any specified works comprised within the
authorised development or the failure of any such works comprised within them; or

(b) any act or omission of the undertaker, its employees, contractors or agents or others whilst
engaged upon the construction, operation or maintenance of the authorised development or
dealing with any failure of the authorised development.

(2) For the avoidance of doubt, in sub-paragraph (1)—

“costs” includes—

(a) expenses and charges;

(b) staff costs and overheads; and

(c) legal costs;

“losses” includes physical damage;

“claims” and “demands” include as applicable—

(d) costs (within the meaning of this sub-paragraph) incurred in connection with any claim or
demand; and

(e) any interest element of sums claimed or demanded; and

“liabilities” includes—

(f) contractual liabilities;

(g) tortious liabilities (including liabilities for negligence or nuisance);

(h) liabilities to pay statutory compensation or for breach of statutory duty; and

(i) liabilities to pay statutory penalties imposed on the basis of strict liability (but does not
include liabilities to pay other statutory penalties).

(3) The Agency must give to the undertaker reasonable notice of any such claim or demand and must
not settle or compromise a claim without the agreement of the undertaker and that agreement must not
be unreasonably withheld or delayed.

(4) The Agency must at all times take reasonable steps to prevent and mitigate any such claims,
demands, proceedings, costs, damages, expenses or loss.

(5) The fact that any work or thing has been executed or done by the undertaker in accordance with a
plan approved by the Agency, or to its satisfaction, or in accordance with any directions or award of an
arbitrator, must not relieve the undertaker from any liability under the provisions of this Part of this
Schedule.

(6) Nothing in this paragraph imposes any liability on the undertaker with respect to any costs,
charges, expenses, damages, claims, demands or losses to the extent that they are attributable to the
neglect or default of the Agency, its officers, servants, contractors or agents.

Disputes

114. Any dispute arising between the undertaker and the Agency under this Part of this Schedule
must, if the parties agree, be determined by arbitration under article 42 (arbitration), but failing
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agreement be determined by the Secretary of State for Environment, Food and Rural Affairs or its
successor and the Secretary of State for the department of Energy, Security and Net Zero or its
successor acting jointly on a reference to them by the undertaker or the Agency, after notice in writing
by one to the other.

PART 10

FOR THE PROTECTION OF RAILWAY INTERESTS

115. The provisions of this Part of this Schedule have effect, unless otherwise agreed in writing
between the undertaker and Network Rail and, in the case of paragraph 129 of this Part of this Schedule
any other person on whom rights or obligations are conferred by that paragraph.

116. In this Part of this Schedule—

“asset protection agreement” means an agreement to regulate the construction and maintenance of
the specified work in a form prescribed from time to time by Network Rail;

“construction” includes execution, placing, alteration and reconstruction and “construct” and
“constructed” have corresponding meanings;

“the engineer” means an engineer appointed by Network Rail for the purposes of this Order;

“network licence” means the network licence, as the same is amended from time to time, granted to
Network Rail Infrastructure Limited by the Secretary of State in exercise of their powers under
section 8 (licences) of the Railways Act 1993(a);

“Network Rail” means Network Rail Infrastructure Limited (company number 02904587, whose
registered office is at Waterloo General Office, London SE1 8SW) and any associated company of
Network Rail Infrastructure Limited which holds property for railway purposes, and for the
purpose of this definition “associated company” means any company which is (within the meaning
of section 1159 of the Companies Act 2006) the holding company of Network Rail Infrastructure
Limited, a subsidiary of Network Rail Infrastructure Limited or another subsidiary of the holding
company of Network Rail Infrastructure Limited and any successor to Network Rail Infrastructure
Limited’s railway undertaking;

“plans” includes sections, designs, design data, software, drawings, specifications, soil reports,
calculations, descriptions (including descriptions of methods of construction), staging proposals,
programmes and details of the extent, timing and duration of any proposed occupation of railway
property;

“railway operational procedures” means procedures specified under any access agreement (as
defined in the Railways Act 1993) or station lease;

“railway property” means any railway belonging to Network Rail and—

(a) any station, land, works, apparatus and equipment belonging to Network Rail or connected
with any such railway; and

(b) any easement or other property interest held or used by Network Rail or a tenant or licencee of
Network Rail for the purposes of such railway or works, apparatus or equipment;

“regulatory consents” means any consent or approval required under—

(c) the Railways Act 1993;

(d) the network licence; and/or

(e) any other relevant statutory or regulatory provisions,

by either the Office of Rail and Road or the Secretary of State for Transport or any other competent
body including change procedures and any other consents, approvals of any access or beneficiary
that may be required in relation to the authorised development; and

“specified work” means so much of any of the authorised development as is situated upon, across,
under, over or within 15 metres of, or may in any way adversely affect, railway property and, for

(a) 1993 c. 43.
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the avoidance of doubt, includes the maintenance of such works under the powers conferred by
article 5 (power to maintain the authorised development) in respect of such works.

117.—(1)  Where under this Part of this Schedule Network Rail is required to give its consent or
approval in respect of any matter, that consent or approval is subject to the condition that Network Rail
complies with any relevant railway operational procedures and any obligations under its network
licence or under statute.

(2) In so far as any specified work or the acquisition or use of railway property is or may be subject
to railway operational procedures, Network Rail must—

(a) co-operate with the undertaker with a view to avoiding undue delay and securing conformity
as between any plans approved by the engineer and requirements emanating from those
procedures; and

(b) use their reasonable endeavours to avoid any conflict arising between the application of those
procedures and the proper implementation of the authorised development pursuant to this
Order.

118.—(1)  The undertaker must not exercise the powers conferred by—

(a) article 33 (development consent granted by the Order);

(b) article 55 (power to maintain the authorised development);

(c) article 1616 (discharge of water);

(d) article 1919 (authority to survey and investigate the land);

(e) article 2020 (compulsory acquisition of land);

(f) article 2222 (compulsory acquisition of rights);

(g) article 23 (private rights);

(h) article 2525 (acquisition of subsoil only);

(i) article 2626 (power to override easements and other rights);

(j) article 2929 (temporary use of land for carrying out the authorised development);

(k) article 3030 (temporary use of land for maintaining the authorised development);

(l) article 3131 statutory undertakers);

(m) article 38 (felling or lopping of trees and removal of hedgerows);

(n) article 39 (trees subject to tree preservation orders);

(o) the powers conferred by section 11(3) (power of entry) of the 1965 Act;

(p) the powers conferred by section 203 (power to override easements and rights) of the Housing
and Planning Act 2016;

(q) the powers conferred by section 172 (right to enter and survey land) of the Housing and
Planning Act 2016;

in respect of any railway property unless the exercise of such powers is with the consent of Network
Rail.

(2) The undertaker must not in the exercise of the powers conferred by this Order prevent pedestrian
or vehicular access to any railway property, unless preventing such access is with the consent of
Network Rail.

(3) The undertaker must not exercise the powers conferred by sections 271 or 272 of the 1990 Act,
article 31 (statutory undertakers), article 26 (power to override easements and other rights) or article 23
(private rights), in relation to any right of access of Network Rail to railway property, but such right of
access may be diverted with the consent of Network Rail.

(4) The undertaker must not under the powers of this Order acquire or use or acquire new rights over,
or seek to impose any restrictive covenants over, any railway property, or extinguish any existing rights
of Network Rail in respect of any third party property, except with the consent of Network Rail.

(5) The undertaker must not under the powers of this Order do anything which would result in
railway property being incapable of being used or maintained or which would affect the safe running of
trains on the railway.
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(6) Where Network Rail is asked to give its consent pursuant to this paragraph, such consent must not
be unreasonably withheld but may be given subject to reasonable conditions but it shall never be
unreasonable to withhold consent for reasons of operational or railway safety (such matters to be in
Network Rail’s absolute discretion).

(7) The undertaker must enter into an asset protection agreement prior to the carrying out of any
specified work.

119.—(1)  The undertaker must before commencing construction of any specified work supply to
Network Rail proper and sufficient plans of that work for the reasonable approval of the engineer and
the specified work must not be commenced except in accordance with such plans as have been
approved in writing by the engineer or settled by arbitration.

(2) The approval of the engineer under sub-paragraph (1) must not be unreasonably withheld, and if
by the end of the period of 28 days beginning with the date on which such plans have been supplied to
Network Rail the engineer has not intimated their disapproval of those plans and the grounds of such
disapproval the undertaker may serve upon the engineer written notice requiring the engineer to
intimate approval or disapproval within a further period of 28 days beginning with the date upon which
the engineer receives written notice from the undertaker. If by the expiry of the further 28 days the
engineer has not intimated approval or disapproval, the engineer shall be deemed to have approved the
plans as submitted.

(3) If by the end of the period of 28 days beginning with the date on which written notice was served
upon the engineer under sub-paragraph (2), Network Rail gives notice to the undertaker that Network
Rail desires itself to construct any part of a specified work which in the opinion of the engineer will or
may affect the stability of railway property or the safe operation of traffic on the railways of Network
Rail then, if the undertaker desires such part of the specified work to be constructed, Network Rail must
construct it without unnecessary delay on behalf of and to the reasonable satisfaction of the undertaker
in accordance with the plans approved or deemed to be approved or settled under this paragraph, and
under the supervision (where appropriate and if given) of the undertaker.

(4) When signifying their approval of the plans the engineer may specify any protective works
(whether temporary or permanent) which in the engineer’s opinion should be carried out before the
commencement of the construction of a specified work to ensure the safety or stability of railway
property or the continuation of safe and efficient operation of the railways of Network Rail or the
services of operators using the same (including any relocation de-commissioning and removal of works,
apparatus and equipment necessitated by a specified work and the comfort and safety of passengers
who may be affected by the specified works), and such protective works as may be reasonably
necessary for those purposes must be constructed by Network Rail or by the undertaker, if Network
Rail so desires, and such protective works must be carried out at the expense of the undertaker in either
case without unnecessary delay and the undertaker must not commence the construction of the specified
works until the engineer has notified the undertaker that the protective works have been completed to
their reasonable satisfaction.

120.—(1)  Any specified work and any protective works to be constructed by virtue of paragraph
119(4) must, when commenced, be constructed—

(a) without unnecessary delay in accordance with the plans approved or deemed to have been
approved or settled under paragraph 119;

(b) under the supervision (where appropriate and if given) and to the reasonable satisfaction of the
engineer;

(c) in such manner as to cause as little damage as is possible to railway property; and

(d) so far as is reasonably practicable, so as not to interfere with or obstruct the free, uninterrupted
and safe use of any railway of Network Rail or the traffic thereon and the use by passengers of
railway property.

(2) If any damage to railway property or any such interference or obstruction shall be caused by the
carrying out of, or in consequence of the construction of a specified work, the undertaker must,
notwithstanding any such approval, make good such damage and must pay to Network Rail all
reasonable expenses to which Network Rail may be put and compensation for any loss which it may
sustain by reason of any such damage, interference or obstruction.

(3) Nothing in this Part of this Schedule imposes any liability on the undertaker with respect to any
damage, costs, expenses or loss attributable to the negligence of Network Rail or its servants,
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contractors or agents or any liability on Network Rail with respect of any damage, costs, expenses or
loss attributable to the negligence of the undertaker or its servants, contractors or agents.

121. The undertaker must—

(a) at all times afford reasonable facilities to the engineer for access to a specified work during its
construction; and

(b) supply the engineer with all such information as they may reasonably require with regard to a
specified work or the method of constructing it.

122. Network Rail must at all times afford reasonable facilities to the undertaker and its agents for
access to any works carried out by Network Rail under this Part of this Schedule during their
construction and must supply the undertaker with such information as it may reasonably require with
regard to such works or the method of constructing them.

123.—(1)  If any permanent or temporary alterations or additions to railway property are reasonably
necessary in consequence of the construction or completion of a specified work in order to ensure the
safety of railway property or the continued safe operation of the railway of Network Rail, such
alterations and additions may be carried out by Network Rail and if Network Rail gives to the
undertaker 56 days’ notice (or in the event of an emergency or safety critical issue such notice as is
reasonable in the circumstances) of its intention to carry out such alterations or additions (which must
be specified in the notice), the undertaker must pay to Network Rail the reasonable cost of those
alterations or additions including, in respect of any such alterations and additions as are to be
permanent, a capitalised sum representing the increase of the costs which may be expected to be
reasonably incurred by Network Rail in maintaining, working and, when necessary, renewing any such
alterations or additions.

(2) If during the construction of a specified work by the undertaker, Network Rail gives notice to the
undertaker that Network Rail desires itself to construct that part of the specified work which in the
opinion of the engineer is endangering the stability of railway property or the safe operation of traffic
on the railways of Network Rail then, if the undertaker decides that part of the specified work is to be
constructed, Network Rail must assume construction of that part of the specified work and the
undertaker must, notwithstanding any such approval of a specified work under paragraph 119(3), pay to
Network Rail all reasonable expenses to which Network Rail may be put and compensation for any loss
which it may suffer by reason of the execution by Network Rail of that specified work.

(3) The engineer must, in respect of the capitalised sums referred to in this paragraph and paragraph
124(a) provide such details of the formula by which those sums have been calculated as the undertaker
may reasonably require.

(4) If the cost of maintaining, working or renewing railway property is reduced in consequence of any
such alterations or additions a capitalised sum representing such saving must be set off against any sum
payable by the undertaker to Network Rail under this paragraph.

124. The undertaker must repay to Network Rail all reasonable fees, costs, charges and expenses
reasonably incurred by Network Rail—

(a) in constructing any part of a specified work on behalf of the undertaker as provided by
paragraph 119(3) or in constructing any protective works under the provisions of paragraph
119(4) including, in respect of any permanent protective works, a capitalised sum representing
the cost of maintaining and renewing those works;

(b) in respect of the approval by the engineer of plans submitted by the undertaker and the
supervision by the engineer of the construction of a specified work;

(c) in respect of the employment or procurement of the services of any inspectors, signallers,
watch-persons and other persons whom it shall be reasonably necessary to appoint for
inspecting, signalling, watching and lighting railway property and for preventing, so far as
may be reasonably practicable, interference, obstruction, danger or accident arising from the
construction or failure of a specified work;

(d) in respect of any special traffic working resulting from any speed restrictions which may in the
opinion of the engineer, require to be imposed by reason or in consequence of the construction
or failure of a specified work or from the substitution or diversion of services which may be
reasonably necessary for the same reason; and
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(e) in respect of any additional temporary lighting of railway property in the vicinity of the
specified works, being lighting made reasonably necessary by reason or in consequence of the
construction or failure of a specified work.

125.—(1)  In this paragraph—

“EMI” means, subject to sub-paragraph (2), electromagnetic interference with Network Rail
apparatus generated by the operation of the authorised development where such interference is of a
level which adversely affects the safe operation of Network Rail’s apparatus; and

“Network Rail’s apparatus” means any lines, circuits, wires, apparatus or equipment (whether or
not modified or installed as part of the authorised development) which are owned or used by
Network Rail for the purpose of transmitting or receiving electrical energy or of radio, telegraphic,
telephonic, electric, electronic or other like means of signalling or other communications.

(2) This paragraph applies to EMI only to the extent that such EMI is not attributable to any change
to Network Rail’s apparatus carried out after approval of plans under paragraph 119(1) for the relevant
part of the authorised development giving rise to EMI (unless the undertaker has been given notice in
writing before the approval of those plans of the intention to make such change).

(3) Subject to sub-paragraph (5), the undertaker must in the design and construction of the authorised
development take all measures necessary to prevent EMI and must establish with Network Rail (both
parties acting reasonably) appropriate arrangements to verify their effectiveness.

(4) In order to facilitate the undertaker’s compliance with sub-paragraph (3)—

(a) the undertaker must consult with Network Rail as early as reasonably practicable to identify
all Network Rail’s apparatus which may be at risk of EMI, and thereafter must continue to
consult with Network Rail (both before and after formal submission of plans under paragraph
119(1)) in order to identify all potential causes of EMI and the measures required to eliminate
them;

(b) Network Rail must make available to the undertaker all information in the possession of
Network Rail reasonably requested by the undertaker in respect of Network Rail’s apparatus
identified pursuant to paragraph (a); and

(c) Network Rail must allow the undertaker reasonable facilities for the inspection of Network
Rail’s apparatus identified pursuant to paragraph (a).

(5) In any case where it is established that EMI can only reasonably be prevented by modifications to
Network Rail’s apparatus, Network Rail must not withhold its consent unreasonably to modifications of
Network Rail’s apparatus, but the means of prevention and the method of their execution must be
selected in the reasonable discretion of Network Rail, and in relation to such modifications paragraph
119(1) has effect subject to the sub-paragraph.

(6) Prior to the commencement of operation of the authorised development the undertaker shall test
the use of the authorised development in a manner that shall first have been agreed with Network Rail
and if, notwithstanding any measures adopted pursuant to sub-paragraph (3), the testing of the
authorised development causes EMI then the undertaker must immediately upon receipt of notification
by Network Rail of such EMI either in writing or communicated orally (such oral communication to be
confirmed in writing as soon as reasonably practicable after it has been issued) forthwith cease to use
(or procure the cessation of use of) the undertaker’s apparatus causing such EMI until all measures
necessary have been taken to remedy such EMI by way of modification to the source of such EMI or
(in the circumstances, and subject to the consent, specified in sub-paragraph (5)) to Network Rail’s
apparatus.

(7) In the event of EMI having occurred—

(a) the undertaker must afford reasonable facilities to Network Rail for access to the undertaker’s
apparatus in the investigation of such EMI;

(b) Network Rail must afford reasonable facilities to the undertaker for access to Network Rail’s
apparatus in the investigation of such EMI;

(c) Network Rail must make available to the undertaker any additional material information in its
possession reasonably requested by the undertaker in respect of Network Rail’s apparatus or
such EMI; and
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(d) the undertaker shall not allow the use or operation of the authorised development in a manner
that has caused or will cause EMI until measures have been taken in accordance with this
paragraph to prevent EMI occurring.

(8) Where Network Rail approves modifications to Network Rail’s apparatus pursuant to
sub-paragraphs (5) or (6)—

(a) Network Rail must allow the undertaker reasonable facilities for the inspection of the relevant
part of Network Rail’s apparatus; and

(b) any modifications to Network Rail’s apparatus approved pursuant to those sub-paragraphs
must be carried out and completed by the undertaker in accordance with paragraph 120.

(9) To the extent that it would not otherwise do so, the indemnity in paragraph 129(1) applies to the
costs and expenses reasonably incurred or losses suffered by Network Rail through the implementation
of the provisions of this paragraph (including costs incurred in connection with the consideration of
proposals, approval of plans, supervision and inspection of works and facilitating access to Network
Rail’s apparatus) or in consequence of any EMI to which sub-paragraph 119 applies.

(10) For the purpose of paragraph 124(a) any modifications to Network Rail’s apparatus under this
paragraph shall be deemed to be protective works referred to in that paragraph.

126. If at any time after the completion of a specified work, not being a work vested in Network Rail,
Network Rail gives notice to the undertaker informing it that the state of maintenance of any part of the
specified work appears to be such as adversely affects the operation of railway property, the undertaker
must, on receipt of such notice, take such steps as may be reasonably necessary to put that specified
work in such state of maintenance as not adversely to affect railway property.

127. The undertaker must not provide any illumination or illuminated sign or signal on or in
connection with a specified work in the vicinity of any railway belonging to Network Rail unless it has
first consulted Network Rail and it must comply with Network Rail’s reasonable requirements for
preventing confusion between such illumination or illuminated sign or signal and any railway signal or
other light used for controlling, directing or securing the safety of traffic on the railway.

128. Any additional expenses which Network Rail may reasonably incur in altering, reconstructing or
maintaining railway property under any powers existing at the making of this Order by reason of the
existence of a specified work must, provided that 56 days’ previous notice of the commencement of
such alteration, reconstruction or maintenance has been given to the undertaker, be repaid by the
undertaker to Network Rail.

129.—(1)  The undertaker must pay to Network Rail all reasonable costs, charges, damages and
expenses not otherwise provided for in this Part of this Schedule (subject to article 41 (no double
recovery)) which may be occasioned to or reasonably incurred by Network Rail—

(a) by reason of the construction, maintenance or operation of a specified work or the failure
thereof; or

(b) by reason of any act or omission of the undertaker or of any person in its employ or of its
contractors or others whilst engaged upon a specified work;

(c) by reason of any act or omission of the undertaker or any person in its employ or of its
contractors or others whilst accessing to or egressing from the authorised development;

(d) in respect of any damage caused to or additional maintenance required to, railway property or
any such interference or obstruction or delay to the operation of the railway as a result of
access to or egress from the authorised development by the undertaker or any person in its
employ or of its contractors or others;

(e) in respect of costs incurred by Network Rail in complying with any railway operational
procedures or obtaining any regulatory consents which procedures are required to be followed
or consents obtained to facilitate the carrying out or operation of the authorised development,

and the undertaker must indemnify and keep indemnified Network Rail from and against all claims and
demands arising out of or in connection with a specified work or any such failure, act or omission: and
the fact that any act or thing may have been done by Network Rail on behalf of the undertaker or in
accordance with plans approved by the engineer or in accordance with any requirement of the engineer
or under the engineer’s supervision shall not (if it was done without negligence on the part of Network
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Rail or of any person in its employ or of its contractors or agents) excuse the undertaker from any
liability under the provisions of this sub-paragraph.

(2) Network Rail must—

(a) give the undertaker reasonable written notice of any such claims or demands;

(b) not make any settlement or compromise of such a claim or demand without the prior consent
of the undertaker; and

(c) take such steps as are within its control and are reasonable in the circumstances to mitigate any
liabilities relating to such claims or demands.

(3) The sums payable by the undertaker under sub-paragraph (1) shall if relevant include a sum
equivalent to the relevant costs.

(4) Subject to the terms of any agreement between Network Rail and a train operator regarding the
timing or method of payment of the relevant costs in respect of that train operator, Network Rail must
promptly pay to each train operator the amount of any sums which Network Rail receives under
sub-paragraph (3) which relates to the relevant costs of that train operator.

(5) The obligation under sub-paragraph (3) to pay Network Rail the relevant costs shall, in the event
of default, be enforceable directly by any train operator concerned to the extent that such sums would
be payable to that operator pursuant to sub-paragraph (4).

(6) In this paragraph—

“the relevant costs” means the costs, losses and expenses (including loss of revenue) reasonably
incurred by each train operator as a consequence of any specified work including but not limited to
any restriction of the use of Network Rail’s railway network as a result of the construction,
maintenance or failure of a specified work or any such act or omission as mentioned in
sub-paragraph (1); and

“train operator” means any person who is authorised to act as the operator of a train by a licence
under section 8 of the Railways Act 1993.

130. Network Rail must, on receipt of a request from the undertaker, from time to time provide the
undertaker free of charge with written estimates of the costs, charges, expenses and other liabilities for
which the undertaker is or will become liable under this Part of this Schedule (including the amount of
the relevant costs mentioned in paragraph 129) and with such information as may reasonably enable the
undertaker to assess the reasonableness of any such estimate or claim made or to be made pursuant to
this Part of this Schedule (including any claim relating to those relevant costs).

131. In the assessment of any sums payable to Network Rail under this Part of this Schedule there
must not be taken into account any increase in the sums claimed that is attributable to any action taken
by or any agreement entered into by Network Rail if that action or agreement was not reasonably
necessary and was taken or entered into with a view to obtaining the payment of those sums by the
undertaker under this Part of this Schedule or increasing the sums so payable.

132. The undertaker and Network Rail may, subject in the case of Network Rail to compliance with
the terms of its network licence, enter into, and carry into effect, agreements for the transfer to the
undertaker of—

(a) any railway property shown on the land plan and described in the book of reference;

(b) any lands, works or other property held in connection with any such railway property; and

(c) any rights and obligations (whether or not statutory) of Network Rail relating to any railway
property or any lands, works or other property referred to in this paragraph.

133. Nothing in this Order, or in any enactment incorporated with or applied by this Order,
prejudices or affects the operation of Part I of the Railways Act 1993.

134. The undertaker must give written notice to Network Rail if any application is proposed to be
made by the undertaker for the Secretary of State’s consent, under article 35 (consent to transfer the
benefit of the Order) of this Order and any such notice must be given no later than 28 days before any
such application is made and must describe or give (as appropriate)—

(a) the nature of the application to be made;

(b) the extent of the geographical area to which the application relates; and
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(c) the name and address of the person acting for the Secretary of State to whom the application is
to be made.

135. The undertaker must no later than 28 days from the date that the plans submitted to and certified
by the Secretary of State in accordance with article 40 (certification of plans and documents, etc.) are
certified by the Secretary of State, provide a set of those plans to Network Rail in a format specified by
Network Rail.

136. Any dispute arising under this Part of this Schedule, unless otherwise provided for, must be
referred to and settled by arbitration in accordance with article 42 (arbitration) and the Rules at
Schedule 15 (arbitration rules).

PART 11

FOR THE PROTECTION OF GATE BURTON ENERGY PARK LIMITED

137. The provisions of this Part apply for the protection of Gate Burton unless otherwise agreed in
writing between the undertaker and Gate Burton.

138. In this Part—

“apparatus” means the cables, structures or other infrastructure owned, occupied or maintained by
Gate Burton or its successor in title within the Gate Burton Work No. 4B Area;

“construction” includes execution, placing, altering, replacing, reconstruction, relaying,
maintenance, extensions, enlargement and removal; and “construct” and “constructed” must be
construed accordingly;

“Gate Burton” means an undertaker with the benefit of all or part of the Gate Burton Energy Park
Order for the time being;

“Gate Burton Work No. 4B Area” means the area for Work No. 4B authorised in the Gate Burton
Energy Park Order;

“plans” includes sections, drawings, specifications, designs, design data, software, soil reports,
calculations, descriptions (including descriptions of methods of construction), staging proposals,
programmes and details of the extent, timing and duration of any proposed occupation of the Gate
Burton Work No. 4B Area; and

“specified works” means so much of any works of operations authorised by this Order (or
authorised by any planning permission intended to operate in conjunction with this Order) as is—

(a) within the Gate Burton Work No. 4B Area;

(b) in, on, under, over or within 25 metres of the proposed Gate Burton Work No. 4B Area or any
apparatus; or

(c) may in any way adversely affect any apparatus.

139. The consent of Gate Burton under this Part is not required where the Gate Burton Energy Park
Order has expired without the authorised development having been commenced pursuant to the Gate
Burton Energy Park Order.

140. Where conditions are included in any consent granted by Gate Burton pursuant to this Part, the
undertaker must comply with the conditions if it chooses to implement or rely on the consent, unless the
conditions are waived or varied in writing by Gate Burton.

141. The undertaker must not under the powers of this Order acquire, extinguish, suspend, override
or interfere with any rights that Gate Burton has in respect of any apparatus or has in respect of the
Gate Burton Work No. 4B Area without the consent of Gate Burton, which must not be unreasonably
withheld or delayed but which may be made subject to reasonable conditions.

142.—(1)  The undertaker must not under the powers of this Order carry out any specified works
without the consent of Gate Burton, which must not be unreasonably withheld or delayed but which
may be made subject to reasonable conditions and if Gate Burton does not respond within 28 days of
the undertaker’s request for consent, then consent is deemed to be given.
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(2) Subject to obtaining consent pursuant to sub-paragraph (1) and before beginning to construct any
specified works, the undertaker must submit plans of the specified works to Gate Burton and must
submit any such further particulars available to it that Gate Burton may reasonably require.

(3) Any specified works must be constructed without unreasonable delay in accordance with the plans
approved in writing by Gate Burton.

(4) Any approval of Gate Burton required under this paragraph may be made subject to such
reasonable conditions as may be required for the protection or alteration of any apparatus (including
proposed apparatus) in the Gate Burton Work No. 4B Area or for securing access to such apparatus or
the Gate Burton Work No. 4B Area.

(5) Where Gate Burton requires any protective works to be carried out either by themselves or by the
undertaker (whether of a temporary or permanent nature) such protective works must be carried out to
Gate Burton’s reasonable satisfaction.

(6) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but in no case less than 28 days before commencing the execution of any specified works, new
plans instead of the plans previously submitted, and the provisions of this paragraph shall apply to and
in respect of the new plans.

143.—(1)  The undertaker must give to Gate Burton not less than 28 days’ written notice of its
intention to commence the construction of the specified works and, not more than 14 days after
completion of their construction, must give Gate Burton written notice of the completion.

(2) The undertaker is not required to comply with paragraph 142 or sub-paragraph (1) in a case of
emergency, but in that case it must give to Gate Burton notice as soon as is reasonably practicable and a
plan, section and description of those works as soon as reasonably practicable subsequently and must
comply with paragraph 142 in so far as is reasonably practicable in the circumstances.

144. The undertaker must at all reasonable times during construction of the specified works allow
Gate Burton and its servants and agents access to the specified works and all reasonable facilities for
inspection of the specified works.

145.—(1)  After the purpose of any temporary works has been accomplished, the undertaker must
with all reasonable dispatch, or after a reasonable period of notice in writing from Gate Burton
requiring the undertaker to do so, remove the temporary works in, on, under, over or within the Gate
Burton Work No. 4B Area.

(2) If the undertaker fails to remove the temporary works within a reasonable period of receipt of a
notice pursuant to sub-paragraph (1), Gate Burton may remove the temporary works and may recover
the reasonable costs of doing so from the undertaker.

146. If in consequence of the exercise of the powers conferred by this Order the access to any
apparatus is materially obstructed, the undertaker must provide such alternative means of access to such
apparatus as will enable Gate Burton to maintain or use the apparatus no less effectively than was
possible before the obstruction.

147. The undertaker must not exercise the powers conferred by this Order to prevent or interfere with
the access by Gate Burton to the proposed Gate Burton Work No. 4B Area.

148. To ensure its compliance with this Part, the undertaker must before carrying out any works or
operations pursuant to this Order within Gate Burton Work No. 4B Area request up-to-date written
confirmation from Gate Burton of the location of any apparatus or proposed apparatus.

149. The undertaker and Gate Burton must each act in good faith and use reasonable endeavours to
co-operate with and provide assistance to each other as may be required to give effect to the provisions
of this Part.

150. The undertaker must pay to Gate Burton the reasonable expenses incurred by Gate Burton in
connection with the approval of plans, inspection of any specified works or the alteration or protection
of any apparatus or the proposed Gate Burton Work No. 4B Area.

151.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction of
any specified works, any damage is caused to any apparatus or there is any interruption in any service
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provided, or in the supply of any goods, by Gate Burton, or Gate Burton becomes liable to pay any
amount to any third party, the undertaker must—

(a) bear and pay the cost reasonably incurred by Gate Burton in making good such damage or
restoring the service or supply; and

(b) compensate Gate Burton for any other expenses, loss, demands, proceedings, damages,
claims, penalty or costs incurred by or recovered from Gate Burton, by reason or in
consequence of any such damage or interruption or Gate Burton becoming liable to any third
party as aforesaid.

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage
or interruption to the extent that it is attributable to the act, neglect or default of Gate Burton, its
officers, servants, contractors or agents.

(3) Gate Burton must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise shall be made, unless payment is required in connection with a statutory
compensation scheme without first consulting the undertaker and considering its representations.

(4) Gate Burton must use its reasonable endeavours to mitigate in whole or in part and to minimise
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph applies.
If requested to do so by the undertaker, Gate Burton shall provide an explanation of how the claim has
been minimised. The undertaker shall only be liable under this paragraph for claims reasonably
incurred by Gate Burton.

(5) The fact that any work or thing has been executed or done with the consent of Gate Burton and in
accordance with any conditions or restrictions prescribed by Gate Burton or in accordance with any
plans approved by Gate Burton or to its satisfaction or in accordance with any directions or award of
any arbitrator does not relieve the undertaker from any liability under this Part.

152. Any dispute arising between the undertaker and Gate Burton under this Part must be determined
by arbitration under article 42 (arbitration).

PART 12

FOR THE PROTECTION OF WEST BURTON SOLAR PROJECT LIMITED

153. The provisions of this Part apply for the protection of West Burton unless otherwise agreed in
writing between the undertaker and West Burton.

154. In this Part—

“apparatus” means the cables, structures or other infrastructure owned, occupied or maintained by
West Burton or its successor in title within the West Burton Work No. 5B Area;

“construction” includes execution, placing, altering, replacing, reconstruction, relaying,
maintenance, extensions, enlargement and removal; and “construct” and “constructed” must be
construed accordingly;

“plans” includes sections, drawings, specifications, designs, design data, software, soil reports,
calculations, descriptions (including descriptions of methods of construction), staging proposals,
programmes and details of the extent, timing and duration of any proposed occupation of the West
Burton Work No. 5B Area;

“specified works” means so much of any works of operations authorised by this Order (or
authorised by any planning permission intended to operate in conjunction with this Order) as is—

(a) within the West Burton Work No. 5B Area;

(b) in, on, under, over or within 25 metres of the proposed West Burton Work No. 5B Area or any
apparatus; or

(c) may in any way adversely affect any apparatus.

“West Burton” means an undertaker with the benefit of all or part of the West Burton Solar Project
Order for the time being; and

“West Burton Work No. 5B Area” means the area for Work No. 5B authorised in the West Burton
Solar Project Order.
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155. The consent of West Burton under this Part is not required where the West Burton Solar Project
Order has expired without the authorised development having been commenced pursuant to the West
Burton Solar Project Order.

156. Where conditions are included in any consent granted by West Burton pursuant to this Part, the
undertaker must comply with the conditions if it chooses to implement or rely on the consent, unless the
conditions are waived or varied in writing by West Burton.

157. The undertaker must not under the powers of this Order acquire, extinguish, suspend, override
or interfere with any rights that West Burton has in respect of any apparatus or has in respect of the
West Burton Work No. 5B Area without the consent of West Burton, which must not be unreasonably
withheld or delayed but which may be made subject to reasonable conditions.

158.—(1)  The undertaker must not under the powers of this Order carry out any specified works
without the consent of West Burton, which must not be unreasonably withheld or delayed but which
may be made subject to reasonable conditions and if West Burton does not respond within 28 days of
the undertaker’s request for consent, then consent is deemed to be given.

(2) Subject to obtaining consent pursuant to sub-paragraph (1) and before beginning to construct any
specified works, the undertaker must submit plans of the specified works to West Burton and must
submit any such further particulars available to it that West Burton may reasonably require.

(3) Any specified works must be constructed without unreasonable delay in accordance with the plans
approved in writing by West Burton.

(4) Any approval of West Burton required under this paragraph may be made subject to such
reasonable conditions as may be required for the protection or alteration of any apparatus (including
proposed apparatus) in the West Burton Work No. 5B Area or for securing access to such apparatus or
the West Burton Work No. 5B Area.

(5) Where West Burton requires any protective works to be carried out either by themselves or by the
undertaker (whether of a temporary or permanent nature) such protective works must be carried out to
West Burton’s reasonable satisfaction.

(6) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but in no case less than 28 days before commencing the execution of any specified works, new
plans instead of the plans previously submitted, and the provisions of this paragraph shall apply to and
in respect of the new plans.

159.—(1)  The undertaker must give to West Burton not less than 28 days’ written notice of its
intention to commence the construction of the specified works and, not more than 14 days after
completion of their construction, must give West Burton written notice of the completion.

(2) The undertaker is not required to comply with paragraph 158 or sub-paragraph (1) in a case of
emergency, but in that case it must give to West Burton notice as soon as is reasonably practicable and
a plan, section and description of those works as soon as reasonably practicable subsequently and must
comply with paragraph 158 in so far as is reasonably practicable in the circumstances.

160. The undertaker must at all reasonable times during construction of the specified works allow
West Burton and its servants and agents access to the specified works and all reasonable facilities for
inspection of the specified works.

161.—(1)  After the purpose of any temporary works has been accomplished, the undertaker must
with all reasonable dispatch, or after a reasonable period of notice in writing from West Burton
requiring the undertaker to do so, remove the temporary works in, on, under, over or within the West
Burton Work No. 5B Area.

(2) If the undertaker fails to remove the temporary works within a reasonable period of receipt of a
notice pursuant to sub-paragraph (1), West Burton may remove the temporary works and may recover
the reasonable costs of doing so from the undertaker.

162. If in consequence of the exercise of the powers conferred by this Order the access to any
apparatus is materially obstructed, the undertaker must provide such alternative means of access to such
apparatus as will enable West Burton to maintain or use the apparatus no less effectively than was
possible before the obstruction.
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163. The undertaker must not exercise the powers conferred by this Order to prevent or interfere with
the access by West Burton to the proposed West Burton Work No. 5B Area.

164. To ensure its compliance with this Part, the undertaker must before carrying out any works or
operations pursuant to this Order within West Burton Work No. 5B Area request up-to-date written
confirmation from West Burton of the location of any apparatus or proposed apparatus.

165. The undertaker and West Burton must each act in good faith and use reasonable endeavours to
co-operate with and provide assistance to each other as may be required to give effect to the provisions
of this Part.

166. The undertaker must pay to West Burton the reasonable expenses incurred by West Burton in
connection with the approval of plans, inspection of any specified works or the alteration or protection
of any apparatus or the proposed West Burton Work No. 5B Area.

167.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction
of any specified works, any damage is caused to any apparatus or there is any interruption in any
service provided, or in the supply of any goods, by West Burton, or West Burton becomes liable to pay
any amount to any third party, the undertaker must—

(a) bear and pay the cost reasonably incurred by West Burton in making good such damage or
restoring the service or supply; and

(b) compensate West Burton for any other expenses, loss, demands, proceedings, damages,
claims, penalty or costs incurred by or recovered from West Burton, by reason or in
consequence of any such damage or interruption or West Burton becoming liable to any third
party as aforesaid.

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage
or interruption to the extent that it is attributable to the act, neglect or default of West Burton, its
officers, servants, contractors or agents.

(3) West Burton must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise shall be made, unless payment is required in connection with a statutory
compensation scheme without first consulting the undertaker and considering its representations.

(4) West Burton must use its reasonable endeavours to mitigate in whole or in part and to minimise
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph applies.
If requested to do so by the undertaker, West Burton shall provide an explanation of how the claim has
been minimised. The undertaker shall only be liable under this paragraph for claims reasonably
incurred by West Burton.

(5) The fact that any work or thing has been executed or done with the consent of West Burton and in
accordance with any conditions or restrictions prescribed by West Burton or in accordance with any
plans approved by West Burton or to its satisfaction or in accordance with any directions or award of
any arbitrator does not relieve the undertaker from any liability under this Part.

168. Any dispute arising between the undertaker and West Burton under this Part must be determined
by arbitration under article 42 (arbitration).

PART 13

FOR THE PROTECTION OF THE CANAL & RIVER TRUST

Interpretation

169.—(1)  For the protection of the Canal & River Trust the following provisions of this Part of this
Schedule have effect, unless otherwise agreed in writing between the undertaker and the Canal & River
Trust.

(2) In this Part of this Schedule—

“code of practice” means the Code of Practice for Works Affecting the Canal & River Trust (April
2023) or any updates or amendments thereto;

“construction”, in relation to any specified work or protective work, includes—
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(a) the execution and placing of that work; and

(b) any relaying, renewal or maintenance of that work, and “construct” and “constructed” have
corresponding meanings;

“Canal & River Trust’s network” means the Canal & River Trust’s network of waterways;

“detriment” means any damage to the waterway or any other property of the Canal & River Trust
caused by the presence of the authorised development and, without prejudice to the generality of
that meaning, includes—

(c) any obstruction of, or interference with, or hindrance or danger to, navigation or to any use of
the waterway (including towing paths);

(d) the erosion of the bed or banks of the waterway, or the impairment of the stability of any
works, lands or premises forming part of the waterway;

(e) the deposit of materials or the siltation of the waterway so as to damage the waterway;

(f) the pollution of the waterway;

(g) any significant alteration in the water level of the waterway, or significant interference with
the supply of water thereto, or drainage of water therefrom;

(h) any harm to the ecology of the waterway; and

(i) any interference with the exercise by any person of any lawful rights over Canal & River
Trust’s network;

“the engineer” means an engineer appointed by the Canal & River Trust for the purpose in
question;

“plans” includes navigational risk assessments, sections, designs, drawings, specifications, soil
reports, calculations, descriptions (including descriptions of methods of construction) and
programmes;

“practical completion” means practical completion of all of the specified work notwithstanding that
items which would ordinarily be considered snagging items remain outstanding, and the
expressions “practically complete” and “practically completed” are to be construed accordingly;

“protective work” means a work constructed under paragraph 173(4)(a) (approval of plans,
protective works, etc.);

“specified work” means so much of the authorised development as is, may be, or takes place in, on,
under or over the surface of land below the water level forming part of the waterway; or may affect
the waterway or any function of the Canal & River Trust, including any projection over the
waterway by any authorised work or any plant or machinery; and

“the waterway” means each and every part of the river Trent within the Order limits and includes
any works, lands or premises belonging to the Canal & River Trust, or under its management or
control, and held or used by the Canal & River Trust in connection with its statutory functions.

(3) Where the code of practice applies to any works or matter that are part of the authorised
development or that form part of the protective works and there is an inconsistency between these
protective provisions and the code of practice, the part of the code of practice that is inconsistent with
these protective provisions will not apply and these protective provisions will apply. The undertaker
will identify and agree with the Canal & River Trust those parts of the code of practice which are not
applicable to the construction of the specified works and for the avoidance of doubt the undertaker will
not be required to comply with those agreed parts of the code of practice.

Powers requiring the Canal & River Trust’s consent

170.—(1)  The undertaker must not in the exercise of the powers conferred by this Order obstruct or
interfere with pedestrian or vehicular access to the waterway unless such obstruction or interference
with such access is with the consent of the Canal & River Trust.

(2) The undertaker must not exercise any power conferred by this Order to discharge water into the
waterway under article 16 (discharge of water) or in any way interfere with the supply of water to or the
drainage of water from the waterway unless such exercise is with the consent of the Canal & River
Trust, save as to surface water discharge which will not require the consent of the Canal & River Trust.



57

(3) The undertaker must not exercise the powers conferred by article 19 (authority to survey and
investigate the land) or section 11(3) of the 1965 Act, in relation to the waterway unless such exercise
is with the consent of the Canal & River Trust.

(4) The undertaker must not exercise any power conferred by article 29 (temporary use of land for
constructing the authorised development) or article 30 (temporary use of land for maintaining the
authorised development) in respect of the waterway unless such exercise is with the consent of the
Canal & River Trust.

(5) The undertaker must not exercise any power conferred by article 20 (compulsory acquisition of
land), article 22 (compulsory acquisition of rights), article 25 (acquisition of subsoil) or article 31
(statutory undertakers) in respect of the Canal & River Trust’s interests in the waterway unless such
exercise is with the consent of the Canal & River Trust.

(6) The consent of the Canal & River Trust pursuant to sub-paragraphs (1) to (5) must not be
unreasonably withheld or delayed but may be given subject to reasonable terms and conditions
provided that it will not be reasonable for the Canal & River Trust to withhold or delay consent or
impose terms and conditions that would prevent the undertaker from complying with the protective
provisions in this Part of this Schedule or any condition contained in Schedule 2 (requirements) or Part
2 of Schedule 9 (Deemed marine licence under the 2009 Act).

Fencing

171. Where so required by the engineer acting reasonably the undertaker must, to the reasonable
satisfaction of the engineer, fence off a specified work or a protective work or take such other steps as
the engineer may require to be taken for the purpose of separating a specified work or a protective work
from the waterway, whether on a temporary or permanent basis or both.

Survey of waterway

172.—(1)  Before the commencement of the initial construction of any part of the specified works
and again following practical completion of the specified works the undertaker must bear the
reasonable and proper cost of the carrying out by a qualified engineer (“the surveyor”), to be approved
by the Canal & River Trust and the undertaker, of a survey to measure the navigational depth of the
waterway and profile of the riverbed (“the survey”) of so much of the waterway and of any land which
may provide support for the waterway as will or may be affected by the specified works.

(2) The design of and methods proposed to be used for the survey are to be approved by the Canal &
River Trust and the undertaker.

(3) For the purposes of the survey the undertaker must—

(a) on being given reasonable notice (save in case of emergency, when immediate access must be
afforded) afford reasonable facilities to the surveyor for access to the site of the specified
works and to any land of the undertaker which may provide support for the waterway as will
or may be affected by the specified works; and

(b) supply the surveyor as soon as reasonably practicable with all such information as they may
reasonably require and which the undertaker holds with regard to the specified works or the
method of their construction.

(4) Copies of the survey results must be provided to both the Canal & River Trust and the undertaker
at no cost to the Canal & River Trust.

Approval of plans, protective works, etc.

173.—(1)  The undertaker must before commencing construction of any specified work including any
temporary works supply to the Canal & River Trust proper and sufficient plans of that work, on the
Canal & River Trust forms, having regard to the code of practice and such further particulars available
to it as the Canal & River Trust may within 14 working days of the submission of the plans reasonably
require for the approval of the engineer and must not commence such construction of a specified work
until plans of that work have been approved in writing by the engineer or settled by arbitration.

(2) The approval of the engineer under sub-paragraph (1) must not be unreasonably withheld or
delayed, and if within 25 working days after such plans (including any other particulars reasonably
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required under sub-paragraph (1)) have been received by the Canal & River Trust the engineer has not
intimated disapproval of those plans and the grounds of disapproval, the engineer is deemed to have
approved the plans as submitted.

(3) An approval of the engineer under this paragraph is not deemed to have been unreasonably
withheld if approval within the time limited by sub-paragraph (2) has not been given pending the
outcome of any consultation on the approval in question that the Canal & River Trust is obliged to
carry out in the proper exercise of its functions, provided prior written notice of such consultation has
been provided by the Canal & River Trust to the undertaker.

(4) When signifying approval of the plans the engineer may specify on land held or controlled by the
Canal & River Trust or the undertaker and subject to such works being authorised by this Order or
being development permitted by an Act of Parliament or general development order made under the
1990 Act—

(a) any protective work (whether temporary or permanent) which in the reasonable opinion of the
engineer should be carried out before the commencement of a specified work to prevent
detriment; and

(b) such other requirements as may be reasonably necessary to prevent detriment,

and such protective works must be constructed by the undertaker or by the Canal & River Trust at the
undertaker’s request with all reasonable dispatch and the undertaker must not commence the
construction of a specified work until the engineer has notified the undertaker that the protective works
have been completed to the engineer’s reasonable satisfaction such consent not to be unreasonably
withheld or delayed.

(5) The withholding of an approval of the engineer under this paragraph will be deemed to be
unreasonable if it would prevent the undertaker from complying with any condition contained in
Schedule 2 (requirements) or Part 2 of Schedule 9 (Deemed marine licence under the 2009 Act).

(6) The undertaker must pay to the Canal & River Trust a capitalised sum representing any
reasonably increased and additional cost of maintaining and, when necessary, renewing any works,
including any permanent protective works provided under sub-paragraph (4), and of carrying out any
additional dredging of the waterway reasonably necessitated by the exercise of any of the powers under
this Order but if the cost of maintaining the waterway, or of works of renewal of the waterway, is
reduced in consequence of any such works, a capitalised sum representing such reasonable saving is to
be set off against any sum payable by the undertaker to the Canal & River Trust under this paragraph.

(7) In the event that the undertaker fails to complete the construction of, or part of, the specified
works the Canal & River Trust may, if it is reasonably required in order to avoid detriment, serve on the
undertaker a notice in writing requesting that construction be completed. Any notice served under this
sub-paragraph must state the works that are to be completed by the undertaker and lay out a reasonable
timetable for the completion of the works. If the undertaker fails to comply with this notice within 35
working days, the Canal & River Trust may construct any of the specified works, or part of such works,
(together with any adjoining works) in order to complete the construction of, or part of, the specified
works or make such works and the undertaker must reimburse the Canal & River Trust all costs, fees,
charges and expenses it has reasonably incurred in carrying out such works.

Design of works

174. Without prejudice to its obligations under the foregoing provisions of this Part of this Schedule
the undertaker must consult, collaborate and respond constructively to any reasonable approach,
suggestion, proposal or initiative made by the Canal & River Trust on—

(a) the design of the specified works;

(b) the environmental effects of those works;

and must have regard to such views as may be expressed by the Canal & River Trust in response to
such consultation pursuant in particular to the requirements imposed on the Canal & River Trust by
section 22 (general environmental and recreational duties) of the British Waterways Act 1995 and to
the interest of the Canal & River Trust in preserving and enhancing the environment of its waterways;
and

(c) amendments or alterations to the construction environmental management plan, landscape and
ecological management plan, operational environmental management plan, decommissioning
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plan (as may be approved pursuant to Schedule 2) in respect of a specified work or a
protective work or otherwise in connection with the waterway.

Notice of works

175. The undertaker must give to the engineer 30 days notice of its intention to commence the
construction of any of the specified works or protective works, or, in the case of repair carried out in an
emergency, such notice as may be reasonably practicable so that, in particular, the Canal & River Trust
may where appropriate arrange for the publication of notices bringing those works to the attention of
users of the Canal & River Trust’s network.

Construction of specified works

176.—(1)  Any specified works or protective works must, when commenced, be constructed—

(a) with all reasonable dispatch in accordance with the plans approved or deemed to have been
approved or settled as aforesaid and with any specifications made under paragraph 173
(approval of plans, protective works, etc.) and paragraph 174 (design of works);

(b) under the supervision (if given) and to the reasonable satisfaction of the engineer;

(c) in such manner as to cause as little detriment to the waterway as is reasonably practicable;

(d) in such manner as to cause as little inconvenience as is reasonably practicable to the Canal &
River Trust, its officers and agents and all other persons lawfully using the waterways, except
to the extent that temporary obstruction has otherwise been agreed by the Canal & River
Trust;

(e) in such a manner as to ensure that no materials are discharged or deposited into the waterway
otherwise than in accordance with article 16 (discharge of water); and

(f) in compliance with the code of practice (where appropriate and where consistent with the
exercise of powers pursuant to this Order and for the timely, safe, economic and efficient
delivery of the authorised works);

(2) Nothing in this Order authorises the undertaker to make or maintain any permanent works in or
over the waterway so as to impede or prevent (whether by reducing the width of the waterway or
otherwise) the passage of any vessel which is of a kind (as to its dimensions) for which the Canal &
River Trust is required by section 105(1)(b) and (2) of the Transport Act 1968 to maintain the
waterway.

(3) Following the completion of the construction of the specified works the undertaker must restore
the waterway to a condition no less satisfactory than its condition immediately prior to the
commencement of those works unless otherwise agreed between the undertaker and the Canal & River
Trust and save to the extent that any deterioration to the condition of the waterway is not caused by the
construction of the specified works.

(4) In assessing whether the condition of the waterway is no less satisfactory than immediately prior
to the works pursuant to sub-paragraph (3), the Canal & River Trust and the undertaker must take
account of any survey issued pursuant to paragraph 172 (survey of waterway) and any other
information agreed between them pursuant to this Part.

Prevention of pollution

177. The undertaker must not in the course of constructing a specified work or a protective work or
otherwise in connection therewith do or permit anything which may result in the pollution of the
waterway or the deposit of materials therein (unless otherwise permitted by the Order or the protective
provisions in this Part of this Schedule) and must take such steps as the engineer may reasonably
require to avoid or make good any breach of its obligations under this paragraph.

Access to work – provision of information

178.—(1)  The undertaker on being given reasonable notice must—

(a) at all reasonable times allow reasonable facilities to the engineer for access to a specified work
during its construction; and
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(b) supply the engineer with all such information as the engineer may reasonably require with
regard to a specified work or the method of constructing it.

(2) The Canal & River Trust on being given reasonable notice must—

(a) at all reasonable times afford reasonable facilities to the undertaker and its agents for access to
any works carried out by the Canal & River Trust under this Part during their construction;
and

(b) supply the undertaker with such information as it may reasonably require with regard to such
works or the method of constructing them and the undertaker must reimburse the Canal &
River Trust’s reasonable costs in relation to the supply of such information.

Alterations to the waterway

179.—(1)  If during the construction of a specified work or a protective work or during a period of
24 months after the completion of those works any alterations or additions, either permanent or
temporary, to the waterway are reasonably necessary in consequence of the construction of the
specified work or the protective work in order to avoid detriment, and the Canal & River Trust gives to
the undertaker reasonable notice of its intention to carry out such alterations or additions (which must
be specified in the notice), the undertaker must pay to the Canal & River Trust the reasonable costs of
those alterations or additions including, in respect of any such alterations or additions as are to be
permanent, a capitalised sum representing the increase of the costs which may be expected to be
reasonably incurred by the Canal & River Trust in maintaining, working and, when necessary, renewing
any such alterations or additions.

(2) If the cost of maintaining, working or renewing the waterway is reduced in consequence of any
such alterations or additions a capitalised sum representing such saving is to be set off against any sum
payable by the undertaker to the Canal & River Trust under this paragraph.

Repayment of the Canal & River Trust’s fees, etc.

180.—(1)  The undertaker must repay to the Canal & River Trust in accordance with the code of
practice all fees, costs, charges and expenses reasonably incurred by the Canal & River Trust—

(a) in constructing any protective works under the provisions of paragraph 173(4)(a); (approval of
plans, protective provisions, etc.);

(b) in respect of the approval by the engineer of plans submitted by the undertaker and the
supervision by the engineer of the construction or repair of a specified work and any
protective works;

(c) in respect of the employment during the construction of the specified works or any protective
works of any inspectors, watchmen and other persons whom it is reasonably necessary to
appoint for inspecting, watching and lighting any waterway and for preventing, so far as may
be reasonably practicable, interference, obstruction, danger or accident arising from the
construction or failure of the specified works or any protective works;

(d) in bringing the specified works or any protective works to the notice of users of the Canal &
River Trust’s network; and

(e) in constructing and/or carrying out any measures related to any specified works or protective
works which are reasonably required by the Canal & River Trust to ensure the safe navigation
of the waterway save that nothing is to require the Canal & River Trust to construct and/or
carry out any measures.

(2) If the Canal & River Trust considers that a fee, charge, cost or expense will be payable by the
undertaker pursuant to sub-paragraph (1), the Canal & River Trust will first provide an estimate of that
fee, charge, cost or expense and supporting information in relation to the estimate to the undertaker
along with a proposed timescale for payment for consideration and the undertaker may, within a period
of 14 working days—

(a) provide confirmation to the Canal & River Trust that the estimate is agreed and pay to the
Canal & River Trust, by the date stipulated, that fee, charge, cost or expense; or
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(b) provide confirmation to the Canal & River Trust that the estimate is not accepted along with a
revised estimate and a proposal as to how or why the undertaker considers that the estimate
can be reduced and/or paid at a later date.

(3) The Canal & River Trust must take into account any representations made by the undertaker in
accordance with this paragraph and must, within 15 working days of receipt of the information pursuant
to sub-paragraph (1), confirm the amount of the fee, charge, cost or expense to be paid by the
undertaker (if any) and the date by which this is to be paid.

(4) The Canal & River Trust must, when estimating and incurring any charge, cost or expense
pursuant to this paragraph, do so with a view to being reasonably economic and acting as if the Canal &
River Trust were itself to fund the relevant fee, charge, cost or expense.

Making good of detriment; compensation and indemnity, etc.

181.—(1)  If any detriment is caused by the construction or failure of the specified works or the
protective works if carried out by the undertaker, the undertaker (if so required by the Canal & River
Trust) must make good such detriment and must pay to the Canal & River Trust all reasonable expenses
incurred by the Canal & River Trust, and compensation for any loss sustained by the Canal & River
Trust in making good or otherwise by reason of the detriment.

(2) The undertaker must be responsible for and make good to the Canal & River Trust all costs,
charges, damages, expenses and losses not otherwise provided for in this Part which may be occasioned
to and reasonably incurred by the Canal & River Trust—

(a) by reason of the construction of a specified work or a protective work or the failure of such a
work; or

(b) by reason of any act or omission of the undertaker or of any person in its employ or of its
contractors or others whilst engaged upon the construction of a specified work or protective
work and subject to sub-paragraph (4), the undertaker must effectively indemnify and hold
harmless the Canal & River Trust from and against all claims and demands arising out of or in
connection with any of the matters referred to in paragraphs (a) and (b) (provided that the
Canal & River Trust is not entitled to recover from the undertaker any consequential losses
which are not reasonably foreseeable).

(3) The fact that any act or thing may have been done by the Canal & River Trust on behalf of the
undertaker or in accordance with plans approved by the engineer or in accordance with any requirement
of the engineer or under the engineer’s supervision or in accordance with any directions or awards of an
arbitrator is not to (if it was done without negligence on the part of the Canal & River Trust or of any
person in its employ or of its contractors or agents) excuse the undertaker from any liability under the
provisions of this paragraph.

(4) Nothing in sub-paragraph (2) imposes any liability on the undertaker with respect to any
detriment, loss or interruption to the extent that it is attributable to the act, neglect or default of the
Canal & River Trust, its officers, servants, contractors or agents.

(5) The Canal & River Trust must give the undertaker reasonable notice of any such claim or demand
as aforesaid and no settlement or compromise of such a claim or demand is to be made without the
prior consent of the undertaker.

(6) The Canal & River Trust must use its reasonable endeavours to mitigate in whole or in part and to
minimise any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph
applies. If requested to do so by the undertaker, the Canal & River Trust must provide an explanation
of how the claim has been minimised.

Arbitration

182. Any difference arising between the undertaker and the Canal & River Trust under this Part
(other than a difference as to the meaning or construction of this Part) must be referred to and settled by
arbitration in accordance with article 42 (arbitration).
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Capitalised sums

183.—(1)  Any capitalised sum which is required to be paid under this Part must be calculated by
multiplying the cost of the maintenance or renewal works to the waterway necessitated as a result of the
operation of the authorised development by the number of times that the maintenance or renewal works
will be required during the operation of the authorised development.

(2) The aggregate cap of the undertaker’s gross liability to pay capitalised sums and any other
payments or liabilities under the terms of this Part of this Schedule shall be limited to £5,000,000 (five
million pounds) for any one occurrence or all occurrences of a series arising out of the one original
cause.

As built drawings

184. As soon as reasonably practicable following the completion of the construction of the authorised
development, the undertaker must provide to the Canal & River Trust as built drawings of any specified
works in a form and scale to be agreed between the undertaker and the Canal & River Trust to show the
position of those works in relation to the waterway.

Decommissioning

185. Where the decommissioning plan identifies activities which may impact the waterway, the
protective provisions in this Part of this Schedule will, so far as appropriate, apply to those activities as
if they were a specified work.

PART 14

FOR THE PROTECTION OF UNIPER UK LIMITED

186. For the protection of Uniper as referred to in this Part of this Schedule the following provisions
will, unless otherwise agreed in writing between the undertaker and Uniper, have effect.

187. In this Part of this Schedule—

“acceptable credit provider” means a bank or financial institution with a credit rating that is not
lower than—

(a) “A-” if the rating is assigned by Standard & Poor’s Ratings Group or Fitch Ratings; and

(b) “A3” if the rating is assigned by Moody’s Investors Services Inc.;

“acceptable insurance” means a third party liability insurance effected and maintained by the
undertaker or its contractor with a limit of indemnity of not less than £50,000,000 (fifty million
pounds) per occurrence or series of occurrences arising out of one event or such lower amount as
approved by Uniper, whether arising pursuant to the undertaker or any person on its behalf,
arranged with an internationally recognised insurer of repute operating in the London and
worldwide insurance market underwriters whose security/credit rating meets the same requirements
as an “acceptable credit provider” (including any replacement insurance pursuant to paragraph
195(6)), such insurance to be maintained for the construction and operational period of that part or
parts of the authorised development which constitute specified works and such policy must include
(but without limitation)—

(a) (c) a waiver of subrogation and an indemnity to principal clause in favour of Uniper; and

(b) (d) contractors’ pollution liability for third party property damage and third party bodily
damage arising from pollution, contamination or environmental harm with cover of
£[TBC]10,000,000 (ten million pounds) per event ofor £[TBC]20,000,000 (twenty million
pounds) in aggregate;

“acceptable security” means either—

(a) (e) a parent company guarantee from a parent company in favour of Uniper to cover the
undertaker’s liability to Uniper to a cap of not less than £10,000,000 (ten million pounds) per
asset per event up to a total liability cap of £50,000,000 (fifty25,000,000 (twenty-five million
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pounds) (in a form reasonably satisfactory to Uniper and where required by Uniper,
accompanied by a legal opinion confirming the due capacity and authorisation of the parent
company to enter into and be bound by the terms of such guarantee) including any
replacement parent company pursuant to paragraph 195(6); or

(b) (f) a bank bond or letter of credit from an acceptable credit provider in favour of Uniper to
cover the undertaker’s liability to Uniper for an amount of not less than £10,000,000 (ten
million pounds) per asset per event up to a total liability cap of £50,000,000 (fifty25,000,000
(twenty-five million pounds) (in a form reasonably satisfactory to Uniper) which includes any
replacement bank bond or letter of credit pursuant to paragraph 195(6);

“alternative apparatus” means alternative apparatus to the satisfaction of Uniper to enable Uniper
to fulfil its functions in a manner no less efficient than previously;

“apparatus” means—

(a) (g) any fixed and moveable items, which forms, or may form, part of Uniper’s system,
including cavities, chambers, pipelines, valves, ventilators, pumps, compressors, pumping or
compression systems, control systems and any associated cables (including high voltage, low
voltage and datacoms) and any equipment in which electrical conductors are used, supported,
or otherwise form, or may form, part of the system, cathodic protection systems, roads,
compounds and equipment owned by Uniper; or

(b) (h) any other equipment or apparatus belonging to or maintained by Uniper or apparatus and
such other equipment or apparatus constructed that becomes operational for the purposes of
Uniper’s functions including any structure in which equipment or apparatus is, or will be,
lodged or which gives, or will give, access to apparatus; or

(c) (i) any replacement equipment or apparatus as required or determined by Uniper; and.

(j) paragraphs (a) to (c) include any of Uniper’s future apparatus;

“applicable law” means any applicable legislation, statutes, directives, regulations (including safety
regulations), judgments, decisions, decrees, orders and other legislative measures or decisions
having the force of law, treaties, conventions and other agreements between states, or between
states and the European Union or other supranational bodies, rules of common law, customary law
and equity and all civil or other codes and all other laws of, or having effect in, any jurisdiction
from time to time in each case to the extent the same is legally binding upon the relevant person;

“as-built records” means each as-built record or document prepared by the undertaker or delivered
to the undertaker by its subcontractors or any other person carrying out the specified works;

“authorised development” has the same meaning as in article 2 of this Order and includes any
associated development authorised by this Order and for the purposes of this Part of this Schedule
includes the use and maintenance of the authorised works and construction of any works authorised
by this Part of this Schedule;

“commence” has the same meaning as in article 2 of this Order and “commencement” will be
construed to have the same meaning save that for the purposes of this Part of this Schedule the
terms “commence” and “commencement” include operations consisting of ecological or
archaeological investigations, investigations for the purpose of assessing and monitoring ground
conditions and levels (including drilling and making trial or bore holes), remedial work in respect
of any pollution, contamination or other adverse ground conditions, erection of any temporary
means of enclosure, receipt and erection of construction plant and equipment, diversion and laying
of underground apparatus (including cables) and site clearance (including removal of vegetation) or
any other activities being undertaken under, over, across, along or upon the apparatus or alternative
apparatus in land;

“confidential information” means information exchanged during the negotiation or performance of
this Part of this Schedule, which is identified in writing by the furnishing party as being
confidential at the time of disclosure to the other party;

“deed of consent” means a deed of consent, crossing or proximity agreement, deed of easement,
deed of variation or new deed of grant agreed between the parties;

“emergency works” has the meaning given to it in section 52 of the 1991 Act;

“good industry practice” means exercising the degree of skill, diligence, prudence, foresight and
care reasonably expected of a skilled and experienced solar developer, which includes obtaining all
necessary permits and compliance with any safety rules;
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“functions” includes powers and duties;

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to
apparatus or alternative apparatus under, over, across, along or upon such land;

“including” or “include” are to be construed without limitation, and such general words are not to
be given a restrictive meaning by reason of the fact that they are followed by particular examples
intended to be embraced by the general words and references to “such as” or “for example” must
be construed accordingly;

“insolvency related event” means, in respect of any person, any step, process, application, filing in
court, order, proceeding, notice or appointment is taken or made by or in respect of such person in
relation to the Banking Act 2009 special resolution regime or for a moratorium, composition,
compromise or arrangement with creditors, administration, liquidation (other than for the purposes
of amalgamation or reconstruction), dissolution, receivership (administrative or otherwise), distress
(or the taking control of goods procedure set out in the Tribunals, Courts and Enforcement Act
2007) or execution in any jurisdiction or such person becomes insolvent or is unable or is deemed
unable to pay its debts, suspends making payments on its debts, as they fall due in accordance with
the law of any application jurisdiction;

“maintain” and “maintenance” include the ability and right to do any of the following in relation to
any apparatus or alternative apparatus of Uniper including retain, lay, construct, use, maintain,
repair, protect, access, alter, inspect, renew, replace, enlarge, decommission or remove the
apparatus or alternative apparatus;

“parent company” means—

(a) (k) a parent company of the undertaker acceptable to and which must have been approved by
Uniper acting reasonably; or

(b) (l) where a parent company is subject to an insolvency related event, a replacement parent
company approved by Uniper acting reasonably;

“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports,
programmes, calculations, risk assessments and mitigation measures (including but not limited to
integrity reports), earthing philosophies, proposed land and road crossings and other documents
that are reasonably necessary properly and sufficiently to describe and assess the works to be
executed;

“representative” means Uniper’s directors, officers, employees, agents, consultants and advisers;

“specified works” means any of the authorised development or activities undertaken in association
with the authorised development which—

(c) (m) will or may be situated over, under, across, along, upon or within 15 metres measured in
any direction of any apparatus, excluding any high pressure pipelines to which paragraph
(b)(d) below shall apply;

(d) (n) will or may be situated over, under, across, along, upon or within 50 metres measured in
any direction of any high pressure pipeline; or

(e) (o) may in any way adversely affect any apparatus the removal of which has not been required
by the undertaker under paragraph 192(2) or otherwise; and

“Uniper” means Uniper UK Limited incorporated in England with company number 2796628 and
whose registered office is at Compton House 2300 The Crescent, Birmingham Business Park,
Birmingham, England, B37 7YE and for the purposes of this Part of this Schedule is a “statutory
undertaker”.

188. Except for paragraphs 189 (apparatus of Uniper in streets subject to temporary prohibition or
restriction of use and public rights of way), 192 (retained apparatus), 193 (removal of apparatus), 194
(expenses) and 195 (indemnity) of this Part of this Schedule which will apply in respect of the exercise
of all or any powers under the Order affecting the rights and apparatus of Uniper, the other provisions
of this Part of this Schedule do not apply to apparatus in respect of which the relations between the
undertaker and Uniper are regulated by the provisions of Part 3 of the 1991 Act.
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Apparatus of Uniper in streets subject to temporary prohibition or restriction of use and public
rights of way

189. Notwithstanding theRegardless of temporary prohibition or restriction of use or diversion of any
street or public right of way under the powers of article 11 (temporary prohibition or restriction of use
of streets and public rights of way), Uniper will be at liberty at all times to take all necessary access
across any such street or public right of way and to execute and do all such works and things in, upon or
under any such street or public right of way as it would have been entitled to do immediately before
such temporary prohibition or restriction of use or diversion in respect of any apparatus which at the
time of the prohibition or restriction of use or diversion was in that street or public right of way.

Protective works to buildings

190. The undertaker, in the case of the powers conferred by article 18 (protective works to buildings),
must exercise those powers in accordance with paragraph 192 so as not to obstruct or render less
convenient the access to any apparatus or alternative apparatus without the written consent of Uniper.

Acquisition of land

191.—(1)  Regardless of the temporary prohibition or restriction of use of streets under the powers
conferred by article 11 (temporary prohibition or restriction of use of streets and public rights of way),
Uniper is at liberty at all times to take all necessary access across any such street and to execute and do
all such works and things in, upon or under any such street as may be reasonably necessary or desirable
to enable it to maintain any apparatus which at the time of the prohibition or restriction was in that
street.

(2) 191. —yyy) Regardless of any provision in this Order or anything shown on the land plan or
contained in the book of reference to the Orderplans, the undertaker maymust not appropriate or
acquire any land interest of Uniper or appropriate, acquire, extinguish, interfere with or override any
easement or other interest or right or apparatus of Uniperapparatus otherwise than by agreement.

(1) As a condition of agreement between the parties in sub-paragraph (1), prior to the carrying out of
any part of the authorised development (or in such other timeframe as may be agreed between Uniper
and the undertaker) that are subject to the requirements of this Part of this Schedule that will cause any
conflict with or breach the terms of any easement or other legal or land interest of Uniper or affects the
provisions of any enactment or agreement regulating the relations between Uniper and the undertaker in 
respect of any apparatus laid or erected in land belonging to or secured by the undertaker, the
undertaker must as Uniper reasonably requires enter into such deeds of consent upon such terms and
conditions as may be agreed between Uniper and the undertaker acting reasonably and which must be
no less favourable on the whole to Uniper unless otherwise agreed by Uniper, and the undertaker will
use reasonable endeavours to procure or secure the consent and entering into of such deeds and
variations by all other third parties with an interest in the land at that time who are affected by any part
of the authorised development.

(2) Any agreement or consent granted by Uniper under paragraph 192 or any other paragraph of this
Part of this Schedule will not be taken to constitute agreement under this paragraph.

(3) Where an undertaker acquires land which is subject to a right or interest of Uniper (including,
without limitation, easements and agreements relating to rights or other interests), Uniper must—

(a) retain any notice of the existing easement, right or other interest of Uniper on the title to the
relevant land when registering the undertaker’s title to such acquired land; and

(b) where no such notice of the existing easement, right or other interest of Uniper exists in relation 
to such acquired land or any such notice is registered only on the Land Charges Register)
include (with its application to register title to the undertaker’s interest in such acquired land
at the Land Registry) a notice of Uniper’s easement, right or other interest in relation to such
acquired land.

Retained apparatus

192.—(1)  Not less than 56 days before the commencement of any specified works the undertaker
must submit to Uniper at the address stated in paragraph 199200, a plan in respect of those works.
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(2) The plan to be submitted to Uniper under sub-paragraph (1) must include all comprehensive risk
assessments (including any quantitative risk assessments) and any method statement describing—

(a) the exact position of the works;

(b) the level at which these are proposed to be constructed or renewed;

(c) the manner of their construction or renewal including details of excavation, positioning of
plant etc;

(d) the position of all apparatus;

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such
apparatus;

(f) any changes to the land drainage systems, temporary crossing designs, traffic management
plans, health and safety management plans, emergency response plans, planned changes or
rerouting of any assets and their corresponding design codes, earth schedules and earthing risk
assessments;

(g) submission of any method statement, risk assessment, plan, document, drawing, methodology or 
similar;

(g) (h) any recommendations and/or mitigation measures to avoid interference with, or loss or
damage to the apparatus (including damage caused by passing over the apparatus by heavy
construction machinery) and related remedies should such mitigation measures fail;

(h) (i) any intended maintenance regimes; and

(i) (j) a programme of the works, including any proposed start dates and the anticipated duration
of the works.

(3) The undertaker must not commence any works to which sub-paragraphs (1) and (2) apply until
Uniper has given written approval of the plan so submitted and the undertaker and Uniper have used
reasonable endeavours to carry out a joint site walk in the period 4 weeks before commencement of the
works.

(4) The fact that any work or thing has been executed or done by the undertaker in accordance with a
plan approved or deemed to be approved by Uniper, or to its satisfaction, or in accordance with any
directions or award of an arbitrator, does not relieve the undertaker from any liability under this Part of
this Schedule.

(5) (3) Any approval of Uniper required under sub-paragraph (3)—

(a) may be given subject to reasonable conditions for any purpose mentioned in sub- paragraphs
(5)(6) or (7)(10); and

(b) must not be unreasonably withheld or delayed.

(6) (4) In relation to any work to which sub-paragraphs (1) or (2) apply, the undertaker will provide
any additional information or documentation as reasonably requested by Uniper and Uniper may
require modifications to be made to the plans as may be reasonably necessary for the purpose of
securing its apparatus against interference or risk of damage or for the purpose of providing or securing
proper and convenient means of access to any apparatus.

(7) (5) Works to which this paragraph applies must only be executed in accordance with the plan,
submitted under sub-paragraph (1) and (2) or as relevant sub-paragraph (4) and (5) and (6), as
approved or as amended from time to time by agreement between the undertaker and Uniper and in
accordance with all conditions imposed under sub-paragraph (4)(a)(5)(a) by Uniper for the alteration or
otherwise for the protection of the apparatus, or for securing access to it, and Uniper (or its
representative) will be entitled to attend any meetings related to the specified works and watch, monitor
and inspect the execution of those works.

(8) If, during the carrying out of the authorised development, any aspect of the works pose a risk of
interference with or loss or damage to the apparatus, the undertaker will immediately notify Uniper,
inwriting and submit a revised plan in respect of the affected works to Uniper for approval, and the
provisions of this paragraph will apply to, and in respect of, the revised plan.

(9) If Uniper (or its representative) identifies a potential risk of interference with or loss or damage to 
the apparatus while watching, monitoring or inspecting the specified works, then Uniper (or its
representative) may request suspension of such works, and the undertaker will then submit a revised
plan in respect of the affected works to Uniper for approval, and the provisions of this paragraph will
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apply to, and in respect of, the revised plan, and a failure or delay of Uniper (or its representative) in
exercising this right, or the undertaker’s failure to suspend the specified works upon request by Uniper
(or its representative), will not relieve the undertaker of its responsibility for any interference with, loss
of, or damage to the apparatus.

(10) (6) Where Uniper requires any protective works to be carried out by itself or by the undertaker
(whether of a temporary or permanent nature) such protective works, inclusive of any measures or
schemes required and approved as part of the plan approved pursuant to this paragraph, must be carried
out to Uniper’s satisfaction (acting reasonably) prior to the commencement.

(11) (7) Nothing in this paragraph precludes the undertaker from submitting at any time or from time
to time, but in no case less than 56 days before commencing the execution of the authorised
development, a new plan, instead of the plan previously submitted, and having done so the provisions
of this paragraph will apply to and in respect of the new plan;

(12) (8) The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry
out emergency works, provided that—

(a) in respect of danger to persons it must give to Uniper notice as soon as is reasonably
practicable by calling Uniper’s emergency telephone line on 0800 389 4795 or such other
telephone number notified by Uniper to the undertaker in writing; and

(b) in respect of danger to property it shall notify Uniper in accordance with paragraph (a), before
any emergency works are commenced by or on behalf of the undertaker,

and, in each case, as soon as is reasonably practicable give to Uniper a plan of those works and must—

(c) comply with sub-paragraphs (5) to (7)(6) to (10) insofar as is reasonably practicable in the
circumstances; and

(d) comply with sub-paragraph (10)(13) at all times.

(13) (9) At all times when carrying out any works authorised under the Order the undertaker must
comply with, and use reasonable endeavours to procure compliance by any party acting on its behalf
with, all applicable law and good industry practice. The undertaker must procure that any party carrying
out any works on the land on its behalf has knowledge of the apparatus, its location (including as
illustrated by a site map) and procure that the obligations contained in this Part of this Schedule are
adhered to by such parties working on the land on its behalf.

(14) (10) The undertaker must prepare and keep up to date a complete set of red-lined as-built
records of the execution of the specified works, showing the exact as-built locations, sizes and details
of such works as executed and the undertaker must submit the as-built records to Uniper no later than
five working days after the completion of the specified works and Uniper may specify the number of
copies of any as-built records acting reasonably.

Removal or replacement of apparatus

193.—(1)  The undertaker is not permitted to remove, move or replace any apparatus in land
without the prior written consent of Uniper, such consent not to be unreasonably withheld or delayed.

(2) If, in the exercise of the powers conferred by the Order, the undertaker has exercised its
compulsory purchase powers to acquire any interest in or possesses temporarily any Order land in
which any apparatus is placed and has the power to move, replace or remove that apparatus, it must not
do so under this Part of this Schedule and any right of Uniper to maintain that apparatus in that land
must not be extinguished until alternative apparatus has been constructed, and is in operation to the
reasonable satisfaction of Uniper in accordance with sub-paragraphs (3) to (7) inclusive.

(3) If, for the purpose of executing any specified works in, on, under or over any land held,
appropriated or used under this Order pursuant to exercising its compulsory purchase powers the
undertaker requires the replacement or removal of any apparatus placed in that land it must give to
Uniper no less than 56 days advance written notice of that requirement, together with a plan of the work
proposed, and where applicable, the proposed replacement apparatus or the position of any alternative
apparatus to be provided or constructed and in that case provided that where—

(a) the undertaker requires the replacement of any apparatus placed in that land, it must be
replaced with identical apparatus, provided that if identical apparatus is not available, it must
not be replaced with any apparatus that is less advanced than the apparatus being replaced and
must either be—
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(i) replaced with apparatus on a similar or equivalent basis (i.e. like-for-like basis); or

(ii) where it cannot be replaced on a similar or equivalent basis, then it must be replaced
with more enhanced apparatus no less advanced than the apparatus being replaced; and

(b) the undertaker requires the removal of any apparatus placed in that land (or if in consequence
of the exercise of any of the powers conferred by this Order Uniper reasonably needs to
remove any of its apparatus), Uniper must, subject to sub-paragraph (5), secure any necessary
consents for the alternative apparatus and afford to Uniper to its satisfaction the necessary
facilities and rights for the construction of alternative apparatus in other land of or land
secured by Uniper and subsequently for the maintenance of that apparatus.

(4) Prior to any removal or any replacement of the apparatus pursuant to this paragraph, the parties
must agree the value attributable to such apparatus or alternative apparatus and, prior to any
replacement or removal, if such value cannot be agreed between the parties, such value will be
determined in accordance with paragraph 198199 (arbitration).

(5) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other
land of or land secured by the undertaker, or the undertaker is unable to afford such facilities and rights
as are mentioned in sub-paragraph (3), in the land in which the alternative apparatus or part of such
apparatus is to be constructed, the undertaker must take all steps required in the circumstances to assist
Uniper to obtain the necessary facilities and rights in the land in which the alternative apparatus is to be
constructed.

(6) Any alternative apparatus to be constructed in land of or land secured by the undertaker under this
Part of this Schedule must be constructed in such manner and in such line or situation as may be agreed
between the undertaker and Uniper.

(7) Uniper must, after the alternative apparatus to be provided or constructed has been agreed, and
subject to a written agreement having been entered into between the parties and the grant to Uniper of
any such facilities and rights as are referred to in sub-paragraph (3) or (5), proceed without unnecessary
delay to construct and bring into operation the alternative apparatus and subsequently to remove any
apparatus required by the undertaker to be removed under the provisions of this Part of this Schedule.

Expenses

194.—(1)  Subject to the following provisions of this paragraph, the undertaker must pay to Uniper
within 30 days of receipt of an invoice, all charges, costs and expenses incurred, or reasonably
anticipated to be incurred, by Uniper in, or in connection with, the inspection, removal, relaying or
replacing, alteration, repair, remediation or restoration of or protection of any apparatus or alternative
apparatus or the construction of any new or alternative apparatus which may be required in
consequence of the execution of any powers conferred on the undertaker, pursuant to the Order
(including in the execution of any authorised development as is referred to in this Part of this Schedule)
including without limitation—

(a) in connection with the cost of the carrying out of any assessment of Uniper’s apparatus under
P.S.R 1996 and G.S.M.R reasonably necessary as a consequence of the authorised
development;

(b) implementing any mitigation measures required as a result of any assessment referred to in
sub-paragraph (a) reasonably necessary as a consequence of the authorised development;

(c) the approval of plans;

(d) the carrying out of protective works, plus a capitalised sum to cover the cost of maintaining
and renewing permanent protective works; and

(e) the survey of any land, apparatus or works, the inspection and monitoring of works or the
installation or removal of any temporary works reasonably necessary in consequence of the
execution of any such works referred to in this Part of this Schedule.

(2) For the purposes of calculating the sums payable pursuant to sub-paragraph (1) above, in the case
of the replacement or removal of apparatus, the following applies—

(a) where apparatus is removed under the provisions of this Part of this Schedule and which will
not re-used as part of the apparatus or alternative apparatus, there will be excluded from any
sum payable under sub-paragraph (1) the value of the apparatus being removed; and
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(b) subject to paragraph 193(3)(a), when replacing existing apparatus, there will be deducted from
any sum payable under sub-paragraph (1) the value of that apparatus being removed under the
provisions of this Part of this Schedule and which is not re-used as part of the apparatus or
alternative apparatus, except that the value of any apparatus or alternative apparatus used to
replace the apparatus being removed will be included in the sum payable under sub-paragraph
(1), such value being agreed between the parties (or as determined in accordance with
paragraph 198199 (arbitration)) prior to any removal or replacement of the apparatus,

provided that, in each case, all charges, costs and expenses reasonably incurred, or reasonably
anticipated to be incurred, by Uniper in, or in connection with the works required for the removal or
replacement of such apparatus will be included in the sum payable under sub-paragraph (1).

(3) If, in accordance with sub-paragraph (2), any existing apparatus is replaced with enhanced
apparatus where the undertaker’s consent has not been obtained by Uniper (or where disputed in
accordance with paragraph 198199 (arbitration), decided not to be necessary), then, if the construction
expenses for this replacement surpass the construction expenses that would have been paid for similar
or equivalent apparatus then any excess costs will be borne by Uniper, except that where it is not
possible in the circumstances to obtain similar or equivalent apparatus, full costs will be payable by the
undertaker.

(4) Any amount which apart from this sub-paragraph would be payable to Uniper in respect of works
by virtue of sub-paragraph (1) will, if the works include the placing of apparatus provided in
substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on Uniper any
financial benefit by deferment of the time for renewal of the apparatus in the ordinary course, be
reduced by the amount which represents that benefit.

Indemnity

195.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction 
of any of the authorised development or in consequence of the construction, use, maintenance or failure 
of any of the authorised development by or on behalf of the undertaker or in consequence of any act or
default of the undertaker (or any person employed or authorised by them) in the course of carrying out
such works, including without limitation works carried out by the undertaker under this Part of this
Schedule or any subsidence resulting from any of these works, any loss or damage is caused to any
apparatus, alternative apparatus or property of Uniper, or there is any interruption in any services
provided, or in the supply of any goods, or in the use of the apparatus or alternative apparatus (as
applicable) by Uniper, the undertaker must—

(a) bear and pay the costs reasoanably and properly incurred by Uniper in making good such loss
or damage or in restoring the supply or its use;

(b) make compensation to Uniper for any other expenses, loss, damages, penalty or costs incurred
by Uniper, by reason or in consequence of any such loss, damage or interruption; and

(c) indemnify and hold harmless Uniper against all claims, liabilitiesUniper for any other
expenses, loss, demands, proceedings, costs, damages and expenses which may be made or
taken againstdamages, claims, penalty or costs incurred by or recovered from or incurred by
UniperUniper, by reason or in consequence of any such damage or interruption or Uniper
becoming liable to any third party (an “indemnity claim”).

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to—

(a) any damage or interruption to the extent that it is attributable to the act, neglect or default of
Uniper or its representatives; or

(b) any indirect or consequential loss of any third party (including but not limited to loss of use,
revenue, profit, contract, production, increased cost of working or business interruption)
arising from any such damage or interruption which is not reasonably foreseeable.

(3) Uniper must give the undertaker reasonable notice of an indemnity claim and no settlement or
compromise is to be made that is prejudicial to the undertaker without the consent of the undertaker
(not to be unreasonably withheld) which, if it withholds such consent, it will assume the sole conduct of
the indemnity claim, provided that if the undertaker does not assume the sole conduct of the indemnity
claim within 30 days of the indemnified claim being notified to it, Uniper, or a person designated by
Uniper, may conduct the indemnity claim in such manner as it may deem appropriate and the
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undertaker will indemnify Uniper for any costs and expenses incurred in connection with defending any
such indemnity claim.

(4) The undertaker will give assistance to Uniper, as requested, in connection with an indemnity
claim (including circumstances where Uniper reasonably believes may give rise to an action, claim or
demand by a third party).

(5) The undertaker undertakes not to commence construction (and not to permit the commencement
of such construction) of the authorised development on any land owned by Uniper or in respect of
which Uniper has an easement, wayleave or lease for its apparatus or any other interest or to carry out
any works within 15 metres of Uniper’s apparatus (except in respect of any high pressure pipelines) or
within 50 metres of Uniper’s high pressure pipelines until the following conditions are satisfied—

(a) unless and until Uniper is satisfied acting reasonably (but subject to all necessary regulatory
constraints) that the undertaker has first provided the acceptable security (and unless otherwise 
agreed with Uniper acting reasonably provided evidence that it will maintain such acceptable
security for the construction period of the authorised development from the proposed date of
commencement of construction the authorised development) and Uniper has confirmed the
same to the undertaker in writing; and

(b) unless and until Uniper is satisfied acting reasonably (but subject to all necessary regulatory
constraints) that the undertaker has procured acceptable insurance (and unless otherwise
agreed with Uniper acting reasonably provided evidence to Uniper that it will maintain such
acceptable insurance for the construction period of the authorised development from the
proposed date of commencement of construction of the authorised development) and Uniper
has confirmed the same in writing to the undertaker.

(6) The undertaker agrees that if, at any time, the acceptable security or acceptable insurance expires
or terminates, ceases to fulfil the criteria of acceptable security or acceptable insurance, ceases to be in
full force and effect or becomes invalid or unenforceable for the purpose of this Part of this Schedule or
an insolvency-related event occurs in respect of the undertaker or the parent company, then the relevant
security or insurance will no longer constitute acceptable security or acceptable insurance (as
applicable) and will promptly be replaced by the undertaker with alternative acceptable security or
acceptable insurance as approved by the undertaker.

(7) In the event that the undertaker fails to comply with sub-paragraph (4) nothing in this Part of this
Schedule will prevent Uniper from seeking injunctive relief (or any other equitable remedy) in any
court of competent jurisdiction.

(8) Uniper must use its reasonable endeavours to mitigate and to minimise any costs, expenses, loss,
demands, and penalties to which the indemnity under this paragraph applies where it is within Uniper’s
reasonable ability and control to do so and which expressly excludes any obligation to mitigate liability
arising from third parties which is outside of Uniper’s control and if reasonably requested to do so by
the undertaker Uniper must provide an explanation of how the claim has been minimised, where
relevant.

Co-operation

196.—(1)  Where, in consequence of the proposed construction of any of the authorised
development, Uniper makes requirements for the protection or alteration of apparatus under paragraph
192(5)paragraphs 192(6) or 192(8), the undertaker must use its best endeavours to co-ordinate the
execution of the works in the interests of safety and the efficient and economic execution of the
authorised development and taking into account the need to ensure the safe, efficient and economic
operation of Uniper’s apparatus and Uniper must use its best endeavours to co-operate with the
undertaker for that purpose.

(2) For the avoidance of doubt whenever Uniper’s consent, agreement or approval to is required in
relation to plans, documents or other information submitted by Uniper or the taking of action by
Uniper, it must not be unreasonably withheld or delayed.

Confidentiality

197.—(1)  Each party must treat any confidential information as private and confidential. The party
in receipt of any confidential information from the other party may not use it for a purpose other than
for the performance of its obligations under this Part of this Schedule and must not disclose confidential 
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information received from the other party to any person, provided that a party may disclose confidential 
information to any of its directors, other officers, employees, contractors, customers, affiliates, insurers, 
funders, advisers or consultants to the extent that disclosure is reasonably necessary for the purposes of
this Part of this Schedule.

(2) Sub-paragraph (1) does not apply to confidential information—

(a) which is at the date of commencement, or at any time after that date becomes, publicly known
other than by breach of sub-paragraph (1);

(b) which was known by the receiving party before disclosure by the other party to the receiving
party, provided that such confidential information was lawfully obtained; or

(c) to the extent disclosure of the confidential information is required by laws, the instructions of
a competent governmental authority or such competent authority acting on behalf of such
governmental authority, or the rules of a relevant and recognised stock exchange.

Access

198.197.  If in consequence of the agreement reached in accordance with paragraph 191(1) of this
Part of this Schedule or otherwise as granted by this Order the access to any apparatus (including
appropriate working areas required to reasonably and safely undertake necessary works by Uniper (or
representative) in respect of the apparatus) is materially obstructed, the undertaker must provide such
alternative rights and means of access to such apparatus as will enable Uniper (or its representative) to
maintain or use the apparatus no less effectively than was possible before such obstruction. For the
avoidance of doubt, Uniper (or its representative) will be entitled to access its apparatus in the land at
all times.

Arbitration

199.198.  Any difference or dispute arising between the undertaker and Uniper under this Part of this
Schedule must be determined by arbitration in accordance with article 42 (arbitration).

Notices

200.199.  Any notice, statement, request, plan or any other written communication (including the plan
to be provided at paragraph 192) to be given or made in respect of this Part of this Schedule by the
undertaker must be given or made in writing FAO Lead Pipeline Engineer, Uniper Pipelines Team,
Pipelines Office, Uniper Killingholme Power Station, Chase Hill Road, Killingholme, North
Lincolnshire, DN40 3LU and pipelinesuk@uniper.energy or such other address as Uniper may have
notified to the undertaker from time to time.

PART 15

FOR THE PROTECTION OF EXOLUM PIPELINE SYSTEM LIMITED

Application

201.200. —eeee) (1) For the protection of Exolum the following provisions, unless otherwise agreed
in writing at any time between the undertaker and Exolum, have effect.

(2) In this Part of this Schedule, the following terms have the following meanings—

“additional rights” means rights for the construction and for access to and for the use, protection,
inspection, maintenance, repair and renewal of retained apparatus including any restrictions on the
landowner and occupiers for the protection of the retained apparatus and to allow Exolum to
perform its functions;

“alternative apparatus” means alternative apparatus adequate to enable Exolum to fulfil its
functions as a pipeline operator in a manner not less efficient than previously;

“alternative rights” means rights for the construction and for access to and for the use, protection,
inspection, maintenance, repair and renewal of alternative apparatus including any restrictions on
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the landowner and occupiers for the protection of the alternative apparatus and to allow Exolum to
perform its functions;

“apparatus” means the pipeline and storage system and any ancillary apparatus owned or operated
by Exolum and includes—

(a) any structure in which apparatus is or is to be lodged or which gives or will give access to
apparatus;

(b) any ancillary works, all protective wrappings, valves, sleeves and slabs, cathodic protection
units, together with ancillary cables and markers;

(c) such legal interest, and benefit of property rights and covenants as are vested in respect of
these items;

and, where the context requires, includes alternative apparatus;

“Exolum” means Exolum Pipeline System Ltd (company registration number 09497223 whose
registered office is 1st Floor 55 King William Street, London, England, EC4R 9AD) and for the
purpose of enforcing the benefit of any provisions in this Part of this Schedule, any group company
of Exolum Pipeline System Ltd and in all cases any successor in title;

“functions” includes powers, duties and commercial undertaking;

“in” in a context referring to apparatus in land includes a reference to apparatus under, over or
upon land;

“plan” includes all designs, drawings, sections, specifications, method statements, soil reports,
programmes, calculations, risk assessments and other documents that are reasonably necessary to
allow Exolum to assess the restrictive works to be executed properly and sufficiently and in
particular must describe—

(d) the position of the works as proposed to be constructed or renewed;

(e) the level at which the works are proposed to be constructed or renewed;

(f) the manner of the works’ construction or renewal including details of excavation, positioning
of plant etc.;

(g) the position of the affected apparatus and/or premises and any other apparatus belonging to
another undertaker that may also be affected by the restrictive works;

(h) by way of detailed drawings, every alteration proposed to be made to or close to any such
apparatus;

(i) any intended maintenance regime;

(j) details of the proposed method of working and timing of execution of works; and

(k) details of vehicle access routes for construction and operational traffic;

“premises” means land that Exolum owns, occupies or otherwise has rights to use including but not
limited to storage facilities, administrative buildings and jetties;

“protective works” means works for the inspection and protection of apparatus; and

“restrictive works” means any works that are near to, or will or may affect any apparatus or
premises including—

(l) all works within 15 metres measured in any direction of any apparatus including embankment
works and those that involve a physical connection or attachment to any apparatus;

(m) the crossing of apparatus by other utilities;

(n) the use of explosives within 400 metres of any apparatus;

(o) piling, undertaking of a 3D seismic survey or the sinking boreholes within 30 metres of any
apparatus; and

(p) all works that impose a load directly upon the apparatus, wherever situated,

whether carried out by the undertaker or any third party in connection with the authorised
development.



73

Acquisition of apparatus

202.201. —ffff) —(1) Regardless of any other provision in the Order or anything shown on the
land plan—

(a) the undertaker must not, otherwise than by agreement with Exolum, acquire any apparatus,
Exolum’s rights in respect of apparatus or any of Exolum’s interests in the Order land;

(b) where the undertaker acquires the freehold of any land in which Exolum holds an interest, the
undertaker must afford to or secure for Exolum such rights in land in substitution for any right
which would be extinguished by that acquisition (the replacement rights). These replacement
rights must be granted upon substantially the same terms and conditions as the right to be
extinguished, unless otherwise agreed between the undertaker and Exolum, and must be
granted or put in place contemporaneously with the extinguishment of the right which they
replace;

(c) the undertaker must not, otherwise than in accordance with this Part of this Schedule—

(i) obstruct or render less convenient the access to any apparatus;

(ii) interfere with or affect Exolum’s ability to carry out its functions as an oil pipeline
operator;

(iii) require that apparatus is relocated or diverted; or

(iv) remove or required to be removed any apparatus;

(d) any right of Exolum to maintain, repair, renew, adjust, alter or inspect apparatus must not be
extinguished by the undertaker until any necessary alternative apparatus has been constructed
and it is in operation and the alternative rights have been granted, all to the reasonable
satisfaction of Exolum; and

(e) any right of Exolum to access the Exolum operations must not be extinguished until necessary
alternative access has been provided to Exolum’s reasonable satisfaction.

(2) Prior to the carrying out of any restrictive works or any works authorised by this Order that will
affect the apparatus, and if required by Exolum, the parties must use their reasonable endeavours to
negotiate and enter into such deeds of consent (crossing consent) and (if considered necessary)
variations to the existing rights upon such terms and conditions as may be agreed between Exolum and
the undertaker acting reasonably and which must be no less favourable on the whole to Exolum than
this Part of this Schedule, and the undertaker will use reasonable endeavours to procure and secure the
consent and entering into of such deeds and variations by all other third parties with an interest in the
land at that time who are affected by such works.

(3) Where the undertaker acquires land which is subject to any existing rights and the provisions of
paragraph 202(4)203(4) do not apply, the undertaker must—

(a) retain any notice of the existing rights of Exolum on the title to the relevant land when
registering the undertaker’s title to such acquired land;

(b) (where no such notice of the existing rights or other interest exists in relation to such acquired
land or any such notice is registered only on the Land Charges Register) include (with an
application to register title to the undertaker’s interest in such acquired land at the Land
Registry) a notice of the existing rights or other interest in relation to such acquired land; and

(c) provide up to date official entry copies to Exolum within 20 working days of receipt of such
up to date official entry copies.

(4) Where the undertaker takes temporary possession of any land or carries out survey works on land
in respect of which Exolum has apparatus—

(a) where reasonably necessary, Exolum may exercise its rights to access such land;

(i) in an emergency, without notice; and

(ii) in non-emergency circumstances, having first given not less than 14 days’ written notice
to the undertaker in order to allow the parties to agree the timing of their respective
works during the period of temporary possession; and

(b) the undertaker must not remove or in any way alter Exolum’s rights in such land, unless in
accordance with the provisions of this Order.
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Removal of apparatus and rights for alternative apparatus

203.202. —gggg) (1) If, having used all reasonable endeavours to implement the authorised
development without the removal of any apparatus—

(a) the undertaker reasonably requires the removal of any apparatus; or

(b) Exolum reasonably requires the removal of any apparatus,

then the relevant party must give written notice of that requirement to the other.

(2) The parties must use their reasonable endeavours to produce a plan of the work proposed and a
plan of the proposed position of the alternative apparatus to be provided or constructed.

(3) The undertaker must afford to Exolum the necessary facilities and rights for the construction of
alternative apparatus and subsequently the grant of alternative rights in accordance with paragraph
203204.

(4) Any alternative apparatus is to be constructed in land owned by the undertaker or in land in
respect of which alternative rights have been or are guaranteed to be granted to Exolum. The alternative
apparatus must be constructed in such manner and in such line or situation as may be agreed between
Exolum and the undertaker or in default of agreement settled by arbitration in accordance with article
42 (arbitration).

(5) After the details for the works for alternative apparatus to be provided or constructed have been
agreed or settled in accordance with article 42 (arbitration), and after the grant to Exolum of any such
facilities and rights as are referred to in sub-paragraph (4), Exolum must proceed as soon as reasonably
practicable using reasonable endeavours to construct and bring into operation the alternative apparatus
and subsequently to remove (or if agreed between the parties to allow the undertaker to remove) any
redundant apparatus required by the undertaker to be removed under the provisions of this Part of this
Schedule.

(6) The following sub-paragraphs (7) and (8) only apply if—

(a) Exolum fails to comply with its obligations under sub-paragraph (5) to remove any redundant
apparatus; and

(b) the undertaker has served notice on Exolum specifying the default; and

(c) Exolum has failed to remedy the default within 28 days.

(7) In the circumstances set out in sub-paragraph (6), if the undertaker then gives notice in writing to
Exolum that it desires itself to remove the redundant apparatus, that work, instead of being executed by
Exolum, must be executed by the undertaker without unnecessary delay under the superintendence, if
given, and to the reasonable satisfaction of Exolum.

(8) Nothing in sub-paragraph (7) authorises the undertaker to execute the placing, installation,
bedding, packing, removal, connection or disconnection of any apparatus, or execute any filling around
the apparatus (where the apparatus is laid in a trench) within 3000 millimetres of the apparatus unless
that apparatus is redundant and disconnected from Exolum’s remaining system.

Facilities and Rights for alternative apparatus

204.203. —hhhh) (1) Where, in accordance with the provisions of this Part of this Schedule, the
undertaker affords to Exolum facilities and rights for the construction of alternative apparatus and the
grant of alternative rights, in substitution for apparatus to be removed, those facilities and rights must
be granted upon such terms and conditions as may be agreed between the undertaker and Exolum and
must be materially no less favourable on the whole to Exolum than the facilities and rights enjoyed by it
in respect of the apparatus to be removed unless otherwise agreed by Exolum, in accordance with this
Part of this Schedule or in default of agreement settled by arbitration in accordance with article 42
(arbitration).

(2) Alternative rights must be granted before any alternative apparatus is brought into use.

(3) The parties agree that the undertaker must use reasonable endeavours to procure the grant of the
alternative rights by way of a 999 year sub-soil lease, substantially in the form of Exolum’s precedent
from time to time as amended by written agreement between the parties acting reasonably, or such other
form of agreement as the parties otherwise agree acting reasonably.
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(4) Nothing in this Part of this Schedule or contained in the alternative rights requires Exolum to
divert or remove any alternative apparatus.

(5) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus,
and the terms and conditions subject to which those facilities and rights are to be granted, are in the
opinion of Exolum less favourable on the whole to Exolum than the facilities and rights enjoyed by it in
respect of the apparatus to be removed and the terms and conditions to which those facilities and rights
are subject, Exolum may refer the matter to arbitration in accordance with article 4242 (arbitration).

Retained apparatus and alternative apparatus: protection

205.204. —iiii) —(1) Before commencing the execution of any restrictive works, the undertaker
must submit to Exolum a plan of the works to be executed and any other information that Exolum may
reasonably require to allow Exolum to assess the works.

(2) No restrictive works are to be commenced until the plan to be submitted to Exolum under
sub-paragraph (1) has been approved by Exolum in writing (acting reasonably) and are to be carried out
only in accordance with the details submitted under sub-paragraph (1) and in accordance with such
reasonable requirements as may be notified to the undertaker in writing in accordance with
sub-paragraph (3) by Exolum.

(3) Any approval of Exolum in respect of restrictive works may be given subject to such reasonable
requirements as Exolum may require to be made for—

(a) the continuing safety and operational viability of any apparatus;

(b) the requirement for Exolum to have reasonable access with or without vehicles to inspect,
repair, replace, maintain and ensure the continuing safety and operation or viability of any
apparatus; and

(c) the requirement for Exolum to be entitled to watch and inspect the execution of restrictive
works to ensure the continuing safety and operational viability of any apparatus and ensure
compliance with the agreed plan,

providing such reasonable requirements will be notified to the undertaker in writing.

(4) Where reasonably required by either party, in view of the complexity of any proposed works,
timescales, phasing or costs, the parties must with due diligence and good faith negotiate a works
agreement for the carrying out of protective works or the installation of alternative apparatus.

(5) If in consequence of the works notified to Exolum by the undertaker under sub-paragraph (1), the
circumstances in paragraph 202203 apply, then the parties must follow the procedure in paragraph
202203 onwards.

(6) Nothing in sub-paragraphs (1) to (5) precludes the undertaker from submitting prior to the
commencement of works to protect retained apparatus or to construct alternative apparatus (unless
otherwise agreed in writing between the undertaker and Exolum) a new plan, instead of the plan
previously submitted, in which case the parties must re-run the procedure from sub-paragraph (1)
onwards.

(7) Where Exolum reasonably requires protective works, the parties must use their reasonable
endeavours to produce a plan of the work proposed and a plan of the proposed position of any physical
features to be provided or constructed.

(8) The undertaker must afford to Exolum the necessary facilities and rights for the construction of
protective works and subsequently the grant of additional rights in accordance with paragraph 203204.

(9) Any protective works are to be constructed in land owned by the undertaker or in land in respect
of which additional rights have been or are guaranteed to be granted to Exolum. The protective works
must be constructed in such manner and in such line or situation as may be agreed between Exolum and
the undertaker or in default of agreement settled by arbitration in accordance with article 42
(arbitration).

(10) After the details for the protective works to be provided or constructed have been agreed or
settled in accordance with article 42 (arbitration), and after the grant to Exolum of any such facilities
and rights as are referred to in paragraph 202(3)203(3), Exolum must proceed as soon as reasonably
practicable using reasonable endeavours to construct and bring into operation the protective works.
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Cathodic protection testing

206.205. —jjjj) (1) Where in the reasonable opinion of Exolum or the undertaker—

(a) the authorised development might interfere with the cathodic protection forming part of
apparatus; or

(b) any apparatus might interfere with the proposed or existing cathodic protection forming part
of the authorised development,

Exolum and the undertaker must co-operate in undertaking the tests which they consider reasonably
necessary for ascertaining the nature and extent of such interference and measures for providing or
preserving cathodic protection.

(2) The Parties must carry out the works and enter into such agreements as are necessary to
implement the measures for providing or preserving cathodic protection.

Expenses

207.206. —kkkk) —(1) Subject to the following provisions of this paragraph 206207, the undertaker
must pay to Exolum the reasonable and properly incurred costs and expenses (including reasonable
staffing costs if work is carried out in-house) incurred by Exolum in, or in connection with—

(a) undertaking its obligations under this Part of this Schedule including—

(i) the installation, inspection, removal, alteration, testing or protection of any apparatus,
alternative apparatus and protective works;

(ii) the execution of any other works under this Part of this Schedule; and

(iii) the review and assessment of plans;

(b) the watching of and inspecting the execution of the authorised development, any restrictive
works and any works undertaken by third parties as a result of authorised development
(including the assessment of plans); and

(c) imposing reasonable requirements for the protection or alteration of apparatus affected by the
authorised development or works as a consequence of the authorised development in
accordance with paragraph 204(3)205(3),

together with any administrative costs properly and reasonably incurred by Exolum.

(2) There will be no deduction from any sum payable under sub-paragraph (1) as a result of—

(i) the placing of apparatus of a better type, greater capacity or of greater dimensions, or at
a greater depth than the existing apparatus, to the extent Exolum has acted reasonably in
procuring such apparatus;

(ii) the placing of apparatus in substitution of the existing apparatus that may defer the time
for renewal of the existing apparatus in the ordinary course; or

(iii) the scrap value (if any) of any apparatus removed.

(3) Upon the submission of proper and reasonable estimates of costs and expenses to be incurred by
Exolum, the undertaker shall pay Exolum sufficiently in advance to enable Exolum to undertake its
obligations under this Part of this Schedule in a manner that is neutral to its cash flow provided that in
the event that the costs incurred by Exolum are less than the amount paid by the undertaker pursuant to
this sub-paragraph (3) then Exolum shall within 35 days of payment being made by Exolum for the
costs anticipated in the costs and expenses estimates, repay any overpayment to the undertaker.

Damage to property and other losses

208.207. —llll) —(1) Subject to sub-paragraphs (2) to (7), the undertaker shall—

(a) indemnify Exolum for all reasonably incurred loss, damage, liability, costs and expenses
suffered or reasonably incurred by Exolum arising out of—

(i) the carrying out of works under this Part of this Schedule;

(ii) the carrying out of the authorised development;
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(iii) the use or occupation of land over or in the vicinity of any apparatus or in the vicinity of
any premises in connection with the carrying out of the authorised development;

(iv) any injury or damage whatsoever to any property, real or personal, including the
property of Exolum; and

(v) any matters arising out of or in connection with this Order;

(b) indemnify Exolum against any claim made against, or loss suffered by, Exolum as a result of
any act or omission committed by the undertaker’s officers, employees, contractors or agents
whilst on or in the vicinity of any apparatus or premises for the purposes of carrying out any
activity authorised by this Order;

(c) pay to Exolum, in accordance with the terms of the provisions of this Part of this Schedule, the
cost reasonably incurred by Exolum in making good any damage to the apparatus (other than
apparatus the repair of which is not reasonably necessary in view of its intended removal or
abandonment) arising out of the carrying out of works under this Part of this Schedule and
arising out of the carrying out of the authorised development; and

(d) pay to Exolum the cost reasonably incurred by Exolum in stopping, suspending and restoring
the supply though its apparatus in consequence of the carrying out of works under this Part of
this Schedule or the carrying out of the authorised development,

and make reasonable compensation to Exolum for any other expenses, losses, damages, penalty or costs
incurred by Exolum by reason or in consequence of any such damage or interruption including all
claims by third parties.

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any indirect
or consequential loss of any third party (including but not limited to loss of use, revenue, profit,
contract, production, increased cost of working or business interruption) arising from any such damage
or interruption which is not reasonably foreseeable.

(3) The fact that any act or thing may have been done by Exolum on behalf of the undertaker or in
accordance with a plan approved by Exolum or in accordance with any requirement of Exolum or under
its supervision shall not, subject to sub-paragraph (4), excuse the undertaker from liability under the
provisions of sub-paragraph (1).

(4) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage
or interruption to the extent that it is attributable to the negligent act, neglect or default of Exolum, its
officers, servants, contractors or agents.

(5) The undertaker and Exolum shall at all times take reasonable steps to prevent and mitigate any
loss, damage, liability, claim, cost or expense (whether indemnified or not) which either suffers in
connection with this Part of this Schedule.

(6) The undertaker warrants that it will use reasonable endeavours to ensure—

(a) the information it or any of its employees, agents or contractors provide to Exolum about the
plans or the authorised development and on which Exolum relies in the design of and carrying
out of any works is accurate; and

(b) the undertaker or any of its employees, agents or contractors have exercised all the reasonable
skill, care and diligence to be expected of a qualified and experienced member of their
respective profession.

(7) Exolum must give the undertaker reasonable notice of any such claim or demand to which
sub-paragraph (2) applies.

Insurance

209.208. —mmmm) (1) The undertaker must not carry out any restrictive works unless and until
Exolum has confirmed to the undertaker in writing that it is satisfied acting reasonably (but subject to
all necessary regulatory constraints) that the undertaker (or its contractor) has procured acceptable
professional indemnity insurance and public liability insurance with minimum cover of £25 million per
event, with respect to the carrying out of the works.

(2) The undertaker shall maintain such insurance for the construction period of the authorised
development from the proposed date of commencement of the authorised development unless otherwise
agreed in writing with Exolum.
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Co-operation and reasonableness

210.209. —nnnn) (1) Where apparatus is required to be protected, altered, diverted or removed
under this Part of this Schedule, the undertaker must use all reasonable endeavours to co-ordinate the
execution of any works under this Part of this Schedule—

(a) in the interests of safety;

(b) in the interest of the efficient and economic execution of both Exolum’s works and the
authorised development; and

(c) taking into account the need to ensure the safe and efficient operation of the apparatus and
carrying out of Exolum’s functions.

(2) Exolum must use its reasonable endeavours to co-operate with the undertaker for the purposes
outlined in sub-paragraph (1).

(3) The undertaker and Exolum will act reasonably in respect of any given term of this Part of this
Schedule and, in particular (without prejudice to generality), where any approval, consent or expression
of satisfaction is required by this Part of this Schedule it must not be unreasonably withheld or delayed.

Emergency circumstances

211.210. —oooo) (1) The undertaker acknowledges that Exolum provides services to His
Majesty’s Government, using the apparatus, which may affect any works to be carried under this Part of
this Schedule and the authorised development.

(2) In the following circumstances, Exolum may on written notice to the undertaker immediately
suspend all works that necessitate the stopping or suspending of the supply of product through any
apparatus under this Part of this Schedule and Exolum shall not be in breach of its obligations under
this Part of this Schedule—

(a) circumstances in which, in the determination of His Majesty’s Government, there subsists a
material threat to national security, or a threat or state of hostility or war or other crisis or
national emergency (whether or not involving hostility or war); or

(b) circumstances in which a request has been received, and a decision to act upon such request
has been taken, by His Majesty’s Government for assistance in relation to the occurrence or
anticipated occurrence of a major accident, crisis or natural disaster; or

(c) circumstances in which a request has been received from or on behalf of NATO, the EU, the
UN, the International Energy Agency (or any successor agency thereof) or the government of
any other state for support or assistance pursuant to the United Kingdom’s international
obligations and a decision to act upon such request has been taken by His Majesty’s
Government; or

(d) any circumstances identified as such by the COBRA committee of His Majesty’s Government
(or any successor committee thereof); or

(e) any situation in connection with which His Majesty’s Government requires fuel capacity,
including where the United Kingdom is engaged in any planned or unplanned military
operations within the United Kingdom or overseas.

(3) The parties agree to act in good faith and in all reasonableness to agree any revisions to any
schedule, programme or costs estimate (which shall include costs of demobilising and remobilising any
workforce, and any costs to protect the apparatus “mid-works”) to account for the suspension.

(4) Exolum shall not be liable for any costs, expenses, losses or liabilities the undertaker incurs as a
result of the suspension of any activities under paragraphs to or delays caused by it.

Dispute Resolution

212.211. —pppp) (1) The undertaker and Exolum must use their reasonable endeavours to secure
the amicable resolution of any dispute or difference arising between them out of or in connection with
this Part of this Schedule in accordance with the following provisions.

(2) The undertaker and Exolum must each nominate a representative who will meet to try to resolve
the matter. If the matter is not resolved at that level within ten working days of either the undertaker or
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Exolum requesting such a meeting (or such longer period as may be agreed between the undertaker and
Exolum) the matter may at the request of either the undertaker or Exolum be referred for discussion at a
meeting to be attended by a senior executive from each party.

(3) If the meeting between senior executives fails to result in a settlement within 20 working days of
the date of the request for such a meeting (or if it is not possible to convene a meeting within this
period) then, unless otherwise agreed in writing between the undertaker and Exolum, the dispute or
difference will be determined by arbitration in accordance with article 42 (arbitration).

Miscellaneous

213.212.  No failure or delay by a party to exercise any right or remedy provided under this Part of
this Schedule or by law will constitute a waiver of that or any other right or remedy, nor will it prevent
or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such
right or remedy will prevent or restrict the further exercise of that or any other right or remedy.

PART 16

FOR THE PROTECTION OF LINCOLNSHIRE FIRE & RESCUE SERVICE

214.213.  For the protection of Lincolnshire Fire and Rescue as referred to in this Part of this
Schedule the following provisions have effect, unless otherwise agreed in writing between the
undertaker and Lincolnshire Fire and Rescue.

Interpretation

215.214.  In this Part of this Schedule—

“Index” means the Consumer Price Index;

“Index Linked” means an increase in the sums payable on an annual basis or pro rata per diem from
the first day following the first year of operation of the authorised development, to the date of
payment, based upon the relevant Index last published before the first day following the first year
of operation of the authorised development; and

“Lincolnshire Fire and Rescue” means Lincolnshire County Council in its capacity as a fire and
rescue authority pursuant to section 1(2)(a) of the Fire and Rescue Services Act 2004.

Site visits

216.215. —qqqq) (1) The undertaker must, prior to the date of final commissioning of Work No. 2
or Work No. 3, use reasonable endeavours to facilitate a site familiarisation exercise in connection with
Work No. 2 or Work No. 3 of the authorised development for Lincolnshire Fire and Rescue for the
purposes of providing the necessary assurance to Lincolnshire Fire and Rescue that all the required
systems and measures are in place in accordance with the battery storage safety management plan.

(2) Following the anniversary of the date of final commissioning of Work No. 2 or Work No. 3 of the
authorised development, the undertaker must use reasonable endeavours to facilitate an annual review
of the site by Lincolnshire Fire and Rescue at the reasonable request of Lincolnshire Fire and Rescue,
up until the date of decommissioning of Work No. 2 or Work No. 3 of the authorised development.

Costs

217.216. —rrrr) —(1) Pursuant to the provisions set out at paragraph 215216, the undertaker must
pay to Lincolnshire Fire and Rescue—

(a) £16,665 in the first year of operation of the authorised development for, or in connection with
Lincolnshire Fire and Rescue’s attendance at the site familiarisation exercise facilitated by the
undertaker pursuant to paragraph 215(1)216(1), such sum to be paid on a date mutually agreed
between the parties (the “Payment Date”); and

(b) £1,530 in each subsequent year of operation of the authorised development until the later of
the date of decommissioning of Work No. 2 and the date of decommissioning of Work No. 3,
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payable on the anniversary of the Payment Date, if in that year an annual review has taken
place pursuant to paragraph 215(2)216(2).

(2) The costs payable under sub-paragraph (1)(b) are to be Index Linked.

Arbitration

218.217.  Any difference or dispute arising between the undertaker and Lincolnshire Fire and Rescue
under this Part of this Schedule must be determined by arbitration in accordance with article 42
(arbitration).

PART 17

FOR THE PROTECTION OF TILLBRIDGE SOLAR PROJECT LIMITED

219.218.  The provisions of this Part apply for the protection of Tillbridge unless otherwise agreed in
writing between the undertaker and Tillbridge.

220.219.  In this Part—

“apparatus” means the cables, structures or other infrastructure owned, occupied or maintained by
Tillbridge or its successor in title within the Tillbridge Work No. [ ] Area;

“construction” includes execution, placing, altering, replacing, reconstruction, relaying,
maintenance, extensions, enlargement and removal; and “construct” and “constructed” must be
construed accordingly;

“plans” includes sections, drawings, specifications, designs, design data, software, soil reports,
calculations, descriptions (including descriptions of methods of construction), staging proposals,
programmes and details of the extent, timing and duration of any proposed occupation of the
Tillbridge Work No. [ ] Area; and

“specified works” means so much of any works of operations authorised by this Order (or
authorised by any planning permission intended to operate in conjunction with this Order) as is—

(a) within the Tillbridge Work No. [ ] Area;

(b) in, on, under, over or within 25 metres of the Tillbridge Work No. [ ] Area or any apparatus;
or

(c) may in any way adversely affect any apparatus.

“Tillbridge” means an undertaker with the benefit of all or part of the Tillbridge Solar Order for the
time being;

“Tillbridge Work No. [ ] Area” means the area for Work No. [ ]Nos. 1, 2, 4C, 4D, 4E, 6, 7, 9, 10A, 
10B or 11 authorised in the Tillbridge Solar Order and within the Order limits;

221.220.  The consent of Tillbridge under this Part is not required where the Tillbridge Solar Order
has expired without the authorised development having been commenced pursuant to the Tillbridge
Solar Order.

222.221.  Where conditions are included in any consent granted by Tillbridge pursuant to this Part,
the undertaker must comply with the conditions if it chooses to implement or rely on the consent, unless
the conditions are waived or varied in writing by Tillbridge.

223.222.  The undertaker must not under the powers of this Order acquire, extinguish, suspend,
override or interfere with any rights that Tillbridge has in respect of any apparatus or has in respect of
the Tillbridge Work No. [ ] Area without the consent of Tillbridge, which must not be unreasonably
withheld or delayed but which may be made subject to reasonable conditions.

224.223. —ssss) (1) The undertaker must not under the powers of this Order carry out any specified
works without the consent of Tillbridge, which must not be unreasonably withheld or delayed but which
may be made subject to reasonable conditions and if Tillbridge does not respond within 28 days of the
undertaker’s request for consent, then consent is deemed to be given.
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(2) Subject to obtaining consent pursuant to sub-paragraph (1) and before beginning to construct any
specified works, the undertaker must submit plans of the specified works to Tillbridge and must submit
any such further particulars available to it that Tillbridge may reasonably require.

(3) Any specified works must be constructed without unreasonable delay in accordance with the plans
approved in writing by Tillbridge.

(4) Any approval of Tillbridge required under this paragraph may be made subject to such reasonable
conditions as may be required for the protection or alteration of any apparatus (including proposed
apparatus) in the Tillbridge Work No. [ ]Area or within 25m of the Tillbridge Work Area or for
securing access to such apparatus or the Tillbridge Work No. [ ] Area.

(5) Where Tillbridge requires any protective works to be carried out either by themselves or by the
undertaker (whether of a temporary or permanent nature) such protective works must be carried out to
Tillbridge’s reasonable satisfaction.

(6) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but in no case less than 28 days before commencing the execution of any specified works, new
plans instead of the plans previously submitted, and the provisions of this paragraph shall apply to and
in respect of the new plans.

225.224. —tttt) (1) The undertaker must give to Tillbridge not less than 28 days’ written notice of
its intention to commence the construction of the specified works and, not more than 14 days after
completion of their construction, must give Tillbridge written notice of the completion.

(2) The undertaker is not required to comply with paragraph 223224 or sub-paragraph (1) in a case of
emergency, but in that case it must give to Tillbridge notice as soon as is reasonably practicable and a
plan, section and description of those works as soon as reasonably practicable subsequently and must
comply with paragraph 223224 in so far as is reasonably practicable in the circumstances.

226.225.  The undertaker must at all reasonable times during construction of the specified works
allow Tillbridge and its servants and agents access to the specified works and all reasonable facilities
for inspection of the specified works.

227.226. —uuuu) (1) After the purpose of any temporary works has been accomplished, the
undertaker must with all reasonable dispatch, or after a reasonable period of notice in writing from
Tillbridge requiring the undertaker to do so, remove the temporary works in, on, under, over or within
the Tillbridge Work No. [ ] Area.

(2) If the undertaker fails to remove the temporary works within a reasonable period of receipt of a
notice pursuant to sub-paragraph (1), Tillbridge may remove the temporary works and may recover the
reasonable costs of doing so from the undertaker.

228.227.  If in consequence of the exercise of the powers conferred by this Order the access to any
apparatus is materially obstructed, the undertaker must provide such alternative means of access to such
apparatus as will enable Tillbridge to maintain or use the apparatus no less effectively than was
possible before the obstruction.

229.228.  The undertaker must not exercise the powers conferred by this Order to prevent or interfere
with the access by Tillbridge to the Tillbridge Work No. [ ]Area or within 25m of the Tillbridge Work
Area.

230.229.  To ensure its compliance with this Part, the undertaker must before carrying out any works
or operations pursuant to this Order within Tillbridge Work No. [ ]Area or within 25m of the Tillbridge 
Work Area request up-to-date written confirmation from Tillbridge of the location of any apparatus or
proposed apparatus.

231.230.  The undertaker and Tillbridge must each act in good faith and use reasonable endeavours
to co-operate with and provide assistance to each other as may be required to give effect to the
provisions of this Part.

232.231.  The undertaker must pay to Tillbridge the reasonable expenses incurred by Tillbridge in
connection with the approval of plans, inspection of any specified works or the alteration or protection
of any apparatus or the Tillbridge Work No. [ ]Area or within 25m of the Tillbridge Work Area.
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233.232. —vvvv) —(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of
the construction of any specified works, any damage is caused to any apparatus or there is any
interruption in any service provided, or in the supply of any goods, by Tillbridge, or Tillbridge
becomes liable to pay any amount to any third party, the undertaker must—

(a) bear and pay the cost reasonably incurred by Tillbridge in making good such damage or
restoring the service or supply; and

(b) compensate Tillbridge for any other expenses, loss, demands, proceedings, damages, claims,
penalty or costs incurred by or recovered from Tillbridge, by reason or in consequence of any
such damage or interruption or Tillbridge becoming liable to any third party as aforesaid.

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage
or interruption to the extent that it is attributable to the act, neglect or default of Tillbridge, its officers,
servants, contractors or agents.

(3) Tillbridge must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise shall be made, unless payment is required in connection with a statutory
compensation scheme without first consulting the undertaker and considering its representations.

(4) Tillbridge must use its reasonable endeavours to mitigate in whole or in part and to minimise any
costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph applies. If
requested to do so by the undertaker, Tillbridge shall provide an explanation of how the claim has been
minimised. The undertaker shall only be liable under this paragraph for claims reasonably incurred by
Tillbridge.

(5) The fact that any work or thing has been executed or done with the consent of Tillbridge and in
accordance with any conditions or restrictions prescribed by Tillbridge or in accordance with any plans
approved by Tillbridge or to its satisfaction or in accordance with any directions or award of any
arbitrator does not relieve the undertaker from any liability under this Part.

234.233.  Any dispute arising between the undertaker and Tillbridge under this Part must be
determined by arbitration under article 42 (arbitration).

PART 18

FOR THE PROTECTION OF EDF ENERGY (THERMAL GENERATION)
LIMITED

Application

235.234. —wwww) (1) For the protection of EDF as referred to in this Part of this Schedule the
following provisions have effect, unless otherwise agreed in writing between the undertaker and EDF.

(2) Subject to sub-paragraph (3) or to the extent otherwise agreed in writing between the undertaker
and EDF, where the benefit of this Order is transferred or granted to another person under article 35
(consent to transfer the benefit of the Order)—

(a) any agreement of the type mentioned in sub-paragraph (1) has effect as if it had been made
between EDF and the transferee or grantee (as the case may be); and

(b) written notice of the transfer or grant must be given to EDF on or before the date of that
transfer or grant.

(3) Sub-paragraph (2) does not apply where the benefit of the Order is transferred or granted to EDF
(but without prejudice to 244(3)(b)245(3)(b).

Interpretation

236.235.  In this Part of this Schedule—

“acceptable credit provider” means a bank or financial institution with a credit rating that is not
lower than—

(a) “A-” if the rating is assigned by Standard & Poor’s Ratings Group or Fitch Ratings; and

(b) “A3” if the rating is assigned by Moody’s Investors Services Inc;
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“alternative apparatus” means appropriate alternative apparatus to the satisfaction of EDF to enable 
EDF to fulfil its statutory functions in a manner no less efficient than previously;

“acceptable insurance” means a third party liability insurance policy effected and maintained by the
undertaker or its contractor with a combined property damage and bodily injury limit of indemnity
of not less than £50,000,000 (fifty million pounds) per occurrence or series of occurrences arising
out of one event or such lower amount as may be approved by EDF. Such insurance shall be
maintained (a) during the construction period of the authorised development and (b) after the
construction period of the authorised development in respect of any maintenance works to the
authorised development by or on behalf of the undertaker which constitute specified works and
arranged with an insurer whose security/credit rating meets the same requirements as an
“acceptable credit provider”, such insurance must include (without limitation)—

(a) (c) a waiver of subrogation and an indemnity to principal clause in favour of EDF; and

(b) (d) pollution liability for third party property damage and third party bodily damage arising
from any pollution/contamination event with a (sub)limit of indemnity of not less than
£10,000,000 (ten million pounds) per occurrence or series of occurrences arising out of one
event or £20,000,000 (twenty million pounds) in aggregate;

“acceptable security” means either—

(a) (e) a parent company guarantee from a parent company in favour of EDF to cover the
undertaker’s liability to EDF to a total liability cap of £50,000,000 (fifty million pounds) or
such lower amount as may be approved by EDF (granted by an entity and in a form reasonably
satisfactory to EDF and where required by EDF, accompanied with a legal opinion confirming
the due capacity and authorisation of the parent company to enter into and be bound by the
terms of such guarantee); or

(b) (f) a bank bond or letter of credit from an acceptable credit provider in favour of EDF to cover
the undertaker’s liability to EDF for an amount of not less than £10,000,000 (ten million
pounds) per asset per event up to a total liability cap of £50,000,000 (fifty million pounds) or
such lower amount as may be approved by EDF (in a form reasonably satisfactory to EDF);

“alternative apparatus” means appropriate alternative apparatus to the satisfaction of EDF to enable 
EDF to fulfil its statutory functions in a manner no less efficient than previously;

“apparatus” means any electric lines or electrical plant as defined in the 1989 Act, or other
apparatus as defined in article 2 of this Order, belonging to or maintained by EDF together with
any replacement apparatus and such other apparatus constructed pursuant to the Order that
becomes operational apparatus of EDF and includes any structure in which apparatus is or will be
lodged or which gives or will give access to apparatus;

“authorised development” has the same meaning in article 2(1) of this Order and for the purposes
of this Part of this Schedule includes the use, maintenance and decommissioning of the authorised
development and construction of any works authorised by this Schedule;

“commence” and “commencement” has the same meaning as in article 2(1) of this Order, except in
this Part of this Schedule it includes any below ground surveys, below ground monitoring, ground
work operations or the receipt and erection of construction plant and equipment;

“deed of consent” means a deed of consent, crossing agreement, deed of variation or new deed of
grant agreed between the parties acting reasonably in order to vary or replace existing easements,
agreements, enactments and other such interests so as to secure land rights and interests as are
necessary to carry out, maintain, operate and use the apparatus in a manner consistent with the
terms of this Part of this Schedule;

“EDF” means EDF Energy (Thermal Generation) Limited (company number 04267569) whose
registered office is at 90 Whitfield Street, London, England, W1T 4EZ or any successor as a
licence holder within the meaning of Part 1 of the 1989 Act;

“functions” includes powers and duties;

“ground mitigation scheme” means a scheme approved by EDF (such approval not to be
unreasonably withheld or delayed) setting out the necessary measures (if any) for a ground
subsidence event;

“ground monitoring scheme” means a scheme for monitoring ground subsidence which sets out the
apparatus which is to be subject to such monitoring, the extent of land to be monitored, the manner
in which ground levels are to be monitored, the timescales of any monitoring activities and the
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extent of ground subsidence which, if exceeded, is to require the undertaker to submit for EDF’s
approval a ground mitigation scheme;

“ground subsidence event” means any ground subsidence identified by the monitoring activities set
out in the ground monitoring scheme that has exceeded the level described in the ground
monitoring scheme as requiring a ground mitigation scheme;

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to
apparatus or alternative apparatus under, over, across, along or upon such land;

“maintain” and “maintenance” include the ability and right to do any of the following in relation to
any apparatus or alternative apparatus of EDF: construct, use, repair, alter, inspect, renew or
remove (including decommission) the apparatus;

“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports,
programmes, calculations, risk assessments and other documents that are reasonably necessary
properly and sufficiently to describe and assess the works to be executed;

“parent company” means a parent company of the undertaker acceptable to and which shall have
been approved by EDF acting reasonably; and

“specified works” means any of the authorised development or activities undertaken in association
with the authorised development which—

(a) (g) will or may be situated over, or within 15 metres measured in any direction of any
apparatus the removal of which has not been required by the undertaker under paragraph
240(2)241(2) or otherwise; or

(b) (h) may in any way adversely affect any apparatus the removal of which has not been required
by the undertaker under paragraph 240(2)241(2) or otherwise.

On street apparatus

237.236.  Except for paragraphs 237238 (apparatus of EDF in stopped up streets), 242243 (retained
apparatus: protection), 243244 (expenses) and 244245 (indemnity) of this Part of this Schedule which
will apply in respect of the exercise of all or any powers under the Order affecting the rights and
apparatus of EDF, the other provisions of this Part of this Schedule do not apply to apparatus in respect
of which the relations between the undertaker and EDF are regulated by the provisions of Part 3 of the
1991 Act.

Apparatus of EDF in stopped up streets

238.237.  Notwithstanding the temporary prohibition or restriction of any street or public right of way
under the powers of article 11 (temporary prohibition or restriction of use of streets and public rights of
way), EDF is at liberty at all times to take all necessary access across any such street or public right of
way and to execute and do all such works and things in, upon or under any such street or public right of
way as may be reasonably necessary or desirable to enable it to maintain any apparatus which at the
time of the temporary prohibition or restriction was in that street or public right of way.

Protective works to buildings

239.238.  The undertaker, in the case of the powers conferred by article 18 (protective work to
buildings), must exercise those powers so as not to obstruct or render less convenient the access to any
apparatus without the written consent of EDF.

Acquisition of land

240.239. —xxxx) (1) [Not used]

(2) [Not used]

(3) Save where otherwise agreed in writing between EDF and the undertaker, the undertaker and EDF
agree that where there is any inconsistency or duplication between the provisions set out in this Part of
this Schedule relating to the relocation or removal of apparatus (including but not limited to the
payment of costs and expenses relating to such relocation and/or removal of apparatus) and the
provisions of any existing easement, rights, agreements and licences granted, used, enjoyed or
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exercised by EDF or other enactments relied upon by EDF as of right or other use in relation to the
apparatus, then the provisions in this Part of this Schedule will prevail.

(4) [Not used]

(5) [Not used]

Removal of apparatus

241.240. —yyyy) (1) If, in the exercise of the powers conferred by this Order, the undertaker
acquires any interest in or possesses temporarily any land in which any apparatus is placed, that
apparatus must not be removed under this Part of this Schedule and any right of EDF to maintain that
apparatus in that land must not be extinguished until alternative apparatus has been constructed, and is
in operation to the reasonable satisfaction of EDF in accordance with sub-paragraphs (2) to (5)
inclusive.

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held,
appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in
that land, it must give to EDF advance written notice of that requirement, together with a plan of the
work proposed, and of the proposed position of the alternative apparatus to be provided or constructed
and in that case (or if in consequence of the exercise of any of the powers conferred by this Order EDF
reasonably needs to remove any of its apparatus) the undertaker must, subject to sub-paragraph (3),
secure any necessary consents for the alternative apparatus and afford to EDF to its satisfaction (taking
into account paragraph 241(1)242(1)) the necessary facilities and rights—

(a) for the construction of alternative apparatus in other land of or land secured by the undertaker;
and

(b) subsequently for the maintenance, operation and decommissioning of that apparatus.

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other
land of or land secured by the undertaker, or the undertaker is unable to afford such facilities and rights
as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus or part of such
apparatus is to be constructed, EDF may in its sole discretion, on receipt of a written notice to that
effect from the undertaker, take such steps as are reasonable in the circumstances to assist the
undertaker to obtain the necessary facilities and rights in the land in which the alternative apparatus is
to be constructed save that this obligation does not extend to the requirement for EDF to use its
compulsory purchase powers to this end unless it elects to so do.

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under this
Part of this Schedule must be constructed in such manner and in such line or situation as may be agreed
between EDF and the undertaker.

(5) EDF must, after the alternative apparatus to be provided or constructed has been agreed, and
subject to a written diversion agreement having been entered into between the parties and the grant to
EDF of any such facilities and rights as are referred to in sub-paragraph (2) or (3), proceed without
unnecessary delay to construct and bring into operation the alternative apparatus and subsequently to
remove any apparatus required by the undertaker to be removed under the provisions of this Part of this
Schedule.

Facilities and rights for alternative apparatus

242.241. —zzzz) —(1) Where, in accordance with the provisions of this Part of this Schedule, the
undertaker affords to or secures for EDF facilities and rights in land for the construction, use,
maintenance and protection of alternative apparatus in substitution for apparatus to be removed, those
facilities and rights must be granted upon such terms and conditions as may be agreed between the
undertaker and EDF and must be no less favourable on the whole to EDF than the facilities and rights
enjoyed by it in respect of the apparatus to be removed unless otherwise agreed by EDF.

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus,
and the terms and conditions subject to which those facilities and rights are to be granted, are less
favourable on the whole to EDF than the facilities and rights enjoyed by it in respect of the apparatus to
be removed and the terms and conditions to which those facilities and rights are subject the matter may
be referred to arbitration in accordance with paragraph 248249 (arbitration) of this Part of this
Schedule and the arbitrator must make such provision for the payment of compensation by the
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undertaker to EDF as appears to the arbitrator to be reasonable having regard to all the circumstances
of the particular case.

Retained apparatus: protection

243.242. —aaaaa) (1) Not less than 56 days before the commencement of any specified works
the undertaker must submit to EDF a plan of the works to be executed and request from EDF details of
the underground extent of their assets which EDF must provide to the undertaker as soon as reasonably
practicable and within 36 days of the submission of such request.

(2) In relation to specified works the plan to be submitted to EDF under sub-paragraph (1) must
include a method statement and describe—

(a) the exact position of the works;

(b) the level at which these are proposed to be constructed or renewed;

(c) the manner of their construction or renewal including details of excavation, positioning of
plant;

(d) the position of all apparatus;

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such
apparatus;

(f) any intended maintenance regimes; and

(g) a ground monitoring scheme, where required.

(3) The undertaker must not commence any works to which sub-paragraph (2) applies until EDF has
given written approval of the plan so submitted.

(4) Any approval of EDF required under sub-paragraph (3)—

(a) may be given subject to reasonable conditions for any purpose mentioned in sub-paragraphs
(5) or (7); and

(b) must not be unreasonably withheld and must be provided within 42 days of the date of
submission of the plan under sub-paragraph (1).

(5) In relation to any work to which sub-paragraph (2) applies, EDF may require such modifications
to be made to the plans as may be reasonably necessary for the purpose of securing its apparatus against
interference or risk of damage, for the provision of protective works or for the purpose of providing or
securing proper and convenient means of access to any apparatus.

(6) Works executed under sub-paragraph (2) must be executed in accordance with the plan, submitted
under sub-paragraph (1) or as relevant sub-paragraph (5), as approved or as amended from time to time
by agreement between the undertaker and EDF and in accordance with such reasonable requirements as
may be made in accordance with sub-paragraphs (5) or (7) by EDF for the alteration or otherwise for
the protection of the apparatus, or for securing access to it, and EDF will be entitled to watch and
inspect the execution of those works.

(7) Where EDF requires any protective works to be carried out by itself or by the undertaker (whether
of a temporary or permanent nature) such protective works, inclusive of any measures or schemes
required and approved as part of the plan approved pursuant to this paragraph, must be carried out to
EDF’s satisfaction prior to the commencement of any specified works (or any relevant part thereof) for
which protective works are required and EDF must give notice of its requirement for such works within
42 days of the date of submission of a plan pursuant to this paragraph (except in an emergency).

(8) If EDF in accordance with sub-paragraphs (5) or (7) and in consequence of the works proposed
by the undertaker, reasonably requires the removal of any apparatus and gives written notice to the
undertaker of that requirement within 42 days of the date of submission of a plan pursuant to this
paragraph, paragraphs 234235 to 236237 and 239240 to 241242 apply as if the removal of the
apparatus had been required by the undertaker under paragraph 240(2)241(2).

(9) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but in no case less than 56 days before commencing the execution of the specified works, a new
plan, instead of the plan previously submitted, and having done so the provisions of this paragraph shall
apply to and in respect of the new plan.

(10) The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry out
emergency works as defined in the 1991 Act but in that case it must give to EDF notice as soon as is
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reasonably practicable and a plan of those works and must comply with sub-paragraphs (5), (6) and (7)
insofar as is reasonably practicable in the circumstances and comply with sub-paragraph (11) at all
times.

(11) At all times when carrying out any works authorised under the Order, the undertaker must
comply with EDF’s HSEQ Requirement for Contractors (document reference DD_STND_HAS_001)
and any document that replaces or supersedes it.

Expenses

244.243. —bbbbb) (1) Save where otherwise agreed in writing between EDF and the undertaker
and subject to the following provisions of this paragraph, the undertaker must pay to EDF within 30
days of receipt of an itemised invoice or claim from EDF all charges, costs and expenses reasonably
anticipated within the following three months or reasonably and properly incurred by EDF in, or in
connection with, the inspection, removal, relaying or replacing, alteration or protection of any
apparatus or the construction of any new or alternative apparatus which may be required in
consequence of the execution of any authorised development including without limitation—

(a) any costs reasonably incurred by or compensation properly paid by EDF in connection with
the acquisition of rights or the exercise of statutory powers for such apparatus including
without limitation all costs incurred by EDF as a consequence of EDF;

(b) using its own compulsory purchase powers to acquire any necessary rights under paragraph
240(3)241(3); or

(c) exercising any compulsory purchase powers in the Order transferred to or benefitting EDF;

(d) in connection with the cost of the carrying out of any diversion work or the provision of any
alternative apparatus, where no written diversion agreement is otherwise in place;

(e) the cutting off of any apparatus from any other apparatus or the making safe of redundant
apparatus;

(f) the approval of plans;

(g) the carrying out of protective works, plus a capitalised sum to cover the cost of maintaining
and renewing permanent protective works;

(h) the survey of any land, apparatus or works, the inspection and monitoring of works or the
installation or removal of any temporary works reasonably necessary in consequence of the
execution of any such works referred to in this Part of this Schedule.

(2) There will be deducted from any sum payable under sub-paragraph (1) the value of any apparatus
removed under the provisions of this Part of this Schedule and which is not re-used as part of the
alternative apparatus, that value being calculated after removal.

(3) If in accordance with the provisions of this Part of this Schedule—

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution
for existing apparatus of worse type, of smaller capacity or of smaller dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was situated,

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not
determined by arbitration in accordance with paragraph 248249 (arbitration) to be necessary, then, if
such placing involves cost in the construction of works under this Part of this Schedule exceeding that
which would have been involved if the apparatus placed had been of the existing type, capacity or
dimensions, or at the existing depth, as the case may be, the amount which apart from this
sub-paragraph would be payable to EDF by virtue of sub-paragraph (1) will be reduced by the amount
of that excess save to the extent that it is not possible in the circumstances to obtain the existing type of
apparatus at the same capacity and dimensions or place at the existing depth in which case full costs
will be borne by the undertaker.

(4) For the purposes of sub-paragraph (3)—

(a) an extension of apparatus to a length greater than the length of existing apparatus will not be
treated as a placing of apparatus of greater dimensions than those of the existing apparatus;
and
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(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole will be treated as if it also had
been agreed or had been so determined.

(5) Any amount which apart from this sub-paragraph would be payable to EDF in respect of works by
virtue of sub-paragraph (1) will, if the works include the placing of apparatus provided in substitution
for apparatus placed more than 7 years and 6 months earlier so as to confer on EDF any financial
benefit by deferment of the time for renewal of the apparatus in the ordinary course, be reduced by the
amount which represents that benefit.

(6) Any sums paid by the undertaker to EDF under sub-paragraph (1) relating to anticipated costs and
expenses will be returned on demand (in whole or in part as applicable) by EDF to the undertaker if not
incurred.

Indemnity

245.244. —ccccc) —(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of
the construction of any works authorised by this Part of this Schedule or in consequence of the
construction, use, maintenance or failure of any of the authorised development by or on behalf of the
undertaker or in consequence of any act or default of the undertaker (or any person employed or
authorised by them) in the course of carrying out such works, including without limitation works carried
out by the undertaker under this Part of this Schedule or any subsidence resulting from any of these
works, any damage is caused to any apparatus or alternative apparatus (other than apparatus the repair
of which is not reasonably necessary in view of its intended removal for the purposes of the authorised
development) or property of EDF, or there is any interruption in any service provided, or in the supply
of any goods, by EDF, or EDF becomes liable to pay any amount to any third party, the undertaker
will—

(a) bear and pay on demand accompanied by an invoice or claim from EDF the cost reasonably
and properly incurred by EDF in making good such damage or restoring the supply; and

(b) indemnify EDF for any other expenses, loss, demands, proceedings, damages, claims, penalty
or costs incurred by or recovered from EDF, by reason or in consequence of any such damage
or interruption or EDF becoming liable to any third party other than arising from any default
or negligence of EDF.

(2) The fact that any act or thing may have been done by EDF on behalf of the undertaker or in
accordance with a plan approved by EDF or in accordance with any requirement of EDF or under its
supervision will not (unless sub-paragraph (3) applies), excuse the undertaker from liability under the
provisions of this sub-paragraph (1) unless EDF fails to carry out and execute the works properly with
due care and attention and in a skilful and workman like manner or in a manner that does not accord
with the approved plan or as otherwise agreed between the undertaker and EDF.

(3) Nothing in sub-paragraph (1) is to impose any liability on the undertaker in respect of—

(a) any damage or interruption to the extent that it is attributable to the neglect or default of EDF,
its officers, servants, contractors or agents; or

(b) any authorised development or any other works authorised by this Part of this Schedule
carried out by EDF as an assignee, transferee or lessee of the undertaker with the benefit of the
Order pursuant to section 156 of the 2008 Act or article 35 (consent to transfer the benefit of
the Order) subject to the proviso that once such works become apparatus (“new apparatus”),
any authorised development yet to be executed and not falling within this paragraph (b) will
be subject to the full terms of this Part of this Schedule including this paragraph 244245; or

(c) any consequential loss of any third party (including but not limited to loss of use, revenue,
profit, contract, production, increased cost of working or business interruption) arising from
any such damage or interruption, which is not reasonably foreseeable.

(4) EDF must give the undertaker reasonable notice of any such third party claim or demand and no
settlement, admission of liability or compromise must, unless payment is required in connection with a
statutory compensation scheme, be made without first consulting the undertaker and considering their
representations.

(5) EDF must, in respect of any matter covered by the indemnity given by the undertaker in this
paragraph, at all times act reasonably and in the same manner as it would as if settling third party
claims on its own behalf from its own funds.



89

(6) EDF must use its reasonable endeavours to mitigate and to minimise any costs, expenses, loss,
demands, and penalties to which the indemnity under this paragraph applies where it is within EDF’s
reasonable ability and control to do so and which expressly excludes any obligation to mitigate liability
arising from third parties which is outside of EDF’s control and if reasonably requested to do so by the
undertaker EDF must provide an explanation of how the claim has been minimised, where relevant.

(7) Not to commence construction (and not to permit the commencement of such construction) of the
authorised development on any land owned by EDF or in respect of which EDF has an easement or
wayleave for its apparatus or any other interest or to carry out any works within 20 metres of EDF’s
apparatus until the following conditions are satisfied provided that the following conditions do not
apply in relation to any specified works that are undertaken by EDF—

(a) unless and until EDF is satisfied acting reasonably (but subject to all necessary regulatory
constraints) that the undertaker has first provided the acceptable security (and unless otherwise
agreed with EDF (acting reasonably) provided evidence that it shall maintain such acceptable
security for the construction period of the authorised development from the proposed date of
commencement of construction of the authorised development) and EDF has confirmed the
same to the undertaker in writing; and

(b) unless and until EDF is satisfied acting reasonably (but subject to all necessary regulatory
constraints) that the undertaker has procured acceptable insurance (and unless otherwise
agreed with EDF (acting reasonably) provided evidence to EDF that it shall maintain such
acceptable insurance for the construction period of the authorised development from the
proposed date of commencement of construction of the authorised development) and EDF has
confirmed the same in writing to the undertaker.

(8) In the event that the undertaker fails to comply with sub-paragraph (7), nothing in this Part of this
Schedule will prevent EDF from seeking injunctive relief (or any other equitable remedy) in any court
of competent jurisdiction.

Enactments and agreements

246.245.  Save to the extent provided for to the contrary elsewhere in this Part of this Schedule or by
agreement in writing between EDF and the undertaker, nothing in this Part of this Schedule affects the
provisions of any enactment or agreement regulating the relations between the undertaker and EDF in
respect of any apparatus laid or erected in land belonging to the undertaker on the date on which this
Order is made.

Co-operation

247.246. —ddddd) —(1) Where in consequence of the proposed construction of any part of the
authorised development, the undertaker or EDF requires the removal of apparatus under paragraph
240(2)241(2) or EDF makes requirements for the protection or alteration of apparatus under paragraph
242243, the undertaker shall use its best endeavours to co-ordinate the execution of the works in the
interests of safety and the efficient and economic execution of the authorised development and taking
into account the need to ensure the safe and efficient operation of EDF’s undertaking and EDF shall use
its best endeavours to co-operate with the undertaker for that purpose.

(2) For the avoidance of doubt whenever EDF’s consent, agreement or approval is required in
relation to plans, documents or other information submitted by the undertaker or the taking of action by
the undertaker, it must not be unreasonably withheld or delayed.

Access

248.247.  If in consequence of an agreement or the powers granted under this Order the access to any
apparatus is materially obstructed, the undertaker must provide such alternative means of access to such
apparatus as will enable EDF to maintain or use the apparatus no less effectively than was possible
before such obstruction.
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Arbitration

249.248.  Any difference or dispute arising between the undertaker and EDF under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and EDF, be determined by
arbitration in accordance with article 42 (arbitration).

Notices

250.249.  Notwithstanding article 45 (service of notices), any plans submitted to EDF by the
undertaker pursuant to paragraph 242243 must be submitted to EDF addressed to the company
secretary and copied to the land and estates team and sent to 90 Whitfield Street, London, England,
W1T 4EZ or to such other address as EDF may from time to time appoint instead for that purpose and
notify to the undertaker in writing.

PART 19

FOR THE PROTECTION OF BLYTON PARK DRIVING CENTRE

251.250.  The following provisions of this Part of this Schedule have effect, unless otherwise agreed
in writing between the undertaker and the Company, and subject to the Company having registered and
enforceable property interests in the restricted land permitting the use of that land in accordance with
the Blyton Park Driving Centre operations and the Automotive Research and Development Centre
planning permission.

252.251.  In this Part of this Schedule—

“approval” means approval given by the Company in writing, or such approval as shall be deemed
to have been given by the Company in the event it fails to comply with the relevant deadlines set
out in this Schedule, or as determined by arbitration;

“Automotive Research and Development Centre planning permission” means the planning
permission granted under the 1990 Act by West Lindsey District Council and given reference
number 145015;

“Automotive Research and Development Centre planning permission site location plan” means the
plan with reference BLY-01A which forms part of the Automotive Research and Development
Centre planning permission;

“Blyton Park Driving Centre” means the driving circuit and associated infrastructure located
adjacent to Kirton Road, Blyton, Gainsborough, DN21 3PE;

“Blyton Park Driving Centre operations” means the recreational use of the driving circuit at Blyton
Park Driving Centre by drivers of motor cars;

“the Company” means LNT Aviation Limited, a company incorporated and registered in England
and Wales with company number 08323165, having its registered office at Helios 47, Isabella
Road, Garforth, Leeds, West Yorkshire, LS25 2DY, which is the owner and operator of Blyton
Park Driving Centre;

“restricted land” means only that land included in plots 01-003, 01-006, 01-007 and the northern
half of plot 01-017 located between plots 01-013 and 01-015, shown on the land plan;

“restricted works” means any works forming any part of Work No. 1C of the authorised
development that are within the restricted land; and

“works details” means plans, section drawings and a method statement demonstrating the measures
proposed by the undertaker to ensure the use of the restricted land by—

(a) the authorised development; and

(b) the Blyton Park Driving Centre operations,

can coexist without significant detriment to either of those two uses.

253.252. —eeeee) (1) The undertaker must not submit for approval by the relevant planning
authorities written details for that part of Work No. 1C in the restricted land in accordance with
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requirement 5(1)5(1) (detailed design approval) without first confirming to the Company whether the
undertaker intends to carry out the restricted works.

(2) If the undertaker confirms to the Company that it will carry out the restricted works, and unless a
shorter period is otherwise agreed in writing between the undertaker and the Company, not less than 8
weeks before commencing any restricted works, the undertaker must submit to the Company the works
details.

(3) No restricted works are to be commenced until the works details in respect of those works
submitted under sub-paragraph (2) have been approved by the Company.

(4) Any approval of the Company required under this sub-paragraph (3) must not be unreasonably
withheld or delayed but may be given subject to such reasonable requirements as the Company may
require to be made for the safe use of the Blyton Park Driving Centre operations and in accordance with
the Automotive Research and Development Centre planning permission.

(5) Any approval of the Company required under sub-paragraph (3) including any reasonable
requirements required by the Company under sub-paragraph (4), must be made in writing within a
period of 4 weeks (unless a shorter period is otherwise agreed in writing between the undertaker and the
Company) beginning with the date on which the works details were submitted to the Company under
sub-paragraph (2).

(6) Work No. 1C must be executed on the restricted land only in accordance with the works details
approved by the Company under sub-paragraph (3) including any reasonable requirements notified to
the undertaker in accordance with sub-paragraph (4) and the Company shall be entitled to watch and
inspect the execution of those works, subject to it having the necessary property interests in the
restricted land to do so.

(7) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to
time, but (unless otherwise agreed in writing between the undertaker and the Company) in no case less
than 8 weeks before commencing the execution of any restricted works, new works details, instead of
the works details previously submitted, and having done so the provisions of this Part of this Schedule
apply to and in respect of the new works details.

254.253.  If the Company notifies the undertaker that it intends to carry out the development
permitted by the Automotive Research and Development Centre planning permission, the undertaker
will not carry out the authorised development in the area shown edged red on the Automotive Research
and Development Centre planning permission site location plan, insofar as this area overlaps with the
Order limits, and will communicate such commitment to the Company in writing.

255.254.  Any difference or dispute arising between the undertaker and the Company under this Part
of this Schedule must, unless otherwise agreed in writing between the undertaker and the Company, be
determined by arbitration in accordance with article 42 (arbitration).

256.255. —fffff) —(1) Subject to sub-paragraph (2), the undertaker must pay to the Company
any professional fees, costs, charges and expenses which are reasonably and properly incurred by the
Company in connection with reviewing and approving the works details in accordance with the
provisions of this Part of this Schedule.

(2) Prior to incurring any professional fees, costs, charges and expenses to be paid by the undertaker
in accordance with sub-paragraph (1), the Company must provide an estimate of the anticipated
professional fees, costs, charges and expenses to the undertaker for approval, such approval not to be
unreasonably withheld or delayed.

(3) The Company must, when estimating and incurring any professional fees, costs, charges and
expenses pursuant to this paragraph do so with a view to being reasonably economic and acting as if the
Company were itself to fund the relevant professional fees, costs, charges and expenses.
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